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RENDITION OF MUSICAL COMPOSITIONS ON 
COIN-OPERATED MACHINES 


WEDNESDAY, APRIL 23, 1958 


Unirep States SENATE, 
SUBCOMMITTEE ON PATENTS, TRADEMARKS, AND 
CopyRIGHTS OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10 a. m., in room 424, 
Senate Office Building, Senator Joseph C. O’Mahoney presiding. 

Present: Senators O’Mahoney and Dirksen. 

Also present: George S. Green, professional staff member, and 
Richard F. Wambach, assistant to professional staff member. 

Chairman O’Manoney. The committee will come to order. 

There is no doubt, as I look around this room, that there is a great 
deal of interest in this measure. I have held several hearings on it 
in the past. As a matter of fact, this legislation in one form or an- 
other has been before the Judiciary Committee for about 10 years. 
In the past hearings I have made every effort to induce those who are 
interested in the measure to come to an understanding to settle by 
agreement what should be done. Those efforts have proved futile. I 
am calling the committee now in the hope that lacking a solution 
being offered by the several interested concerns in the measure, the 
committee itself will settle the matter and settle it very quickly. 

Before starting upon the hearing, however, I think it only proper 
to call attention to the fact that this measure illustrates in a particu- 
larly clear way one of the principal difficulties of the modern dilemma 
of trade, commerce, and industry which has been resulting in the in- 
creasing concentration of economic power upon one hand and increas- 
ing difficulties for local business and small business, whether engaged 
in business in local communities alone, or whether engaged in inter- 
state business across the boundaries of the States. 

We have here a question of the rights of the individuals who are 
the writers and composers of the music that the whole people want 
to hear, and the organizations which want to make profit on the com- 
position of the individual composers. These organizations represent 
not only the groups that are vitally concerned in the construction and 
renting of jukeboxes, but they are also organizations that try to bring 
together the composers, the writers, the publishers, and others in 
order to regulate the industry. Now the Constitution of the United 
States—I will read the exact words into the record—gave to Congress 
the power to grant exclusive privileges in order to promote science 
and the useful arts and to inventors and to authors. 

Now the purpose of that law was to grant a temporary monopoly 
to the individuals who write books, who paint paintings, who invent 
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industrial gimmicks of any kind or character; the individuals from 
whom proceed the ideas out of which profits are made. Now the whole 
struggle over monopoly, the whole struggle about profit and Joss in 
the business world, centers about a conflict between those who are in a 
position to exploit the ingenuity of the individual. Frequently we 
find the names of inventors, for example, attached to machines which 
are manufactured and distributed by organizations which had noth- 
ing in the world to do with the invention but were able to take it away 
from the inventor. I have known instances in which the inventors 
have died but the profits of their machines have been reaped by others. 

The Constitution grants this right to Congress in a phrase which I 
will now read. It is clause 8 of section 8 of article I of the Consti- 
tution of the United States: 


The Congress shall have power to— 


this is the opening sentence of section 8 and then begins the list of the 
various powers which I shall not read— 

promote the Progress of Science and Useful Arts, by securing for limited Times 
to Authors and Inventors the exclusive Right to their respective Writings and 
Discoveries * * *. 

To my intelligence, the word “exclusive” means nothing in the 
world but exclusive. That right cannot be taken away when Congress 
has granted it. Wher this bill was first introduced it was submitted to 
various departments of Government which are concerned and in one 
of them, the Library of Congress which handles patents and copy- 
rights, on March 30, 1955, wrote the following letter to Senator Har- 
ley M. Kilgore, then chairman of the Senate Committee on the Ju- 
diciary. 

Dear SENATOR KirgorRE: This is in response to your request of March 10, 
for a report on §. 590, a bill relating to the rendition of musical compositions 
on coin-operated machines. 

Section 1 of title 17, United States Code, which specifies the rights granted 
to copyright owners, provides in section 1 (e) that copyright owners shall have 
the exclusive right, among others, “to perform the copyrighted work publicly 
for profit if it be a musical composition.” The last paragraph of section 1 (e) 
now makes the following special exemption : 

“The reproduction or rendition of a musical composition by or upon coin- 
operated machines shall not be deemed a public performance for profit unless a 
fee is charged for admission to the place where such reproduction or rendi- 
tion occurs.” 

Now there is a special exemption to an exclusive right. It is a 
legal exemption. It is not a factual exemption. Everybody knows 
what a public performance is. But this statute provided that pub- 
lic performance should not be regarded as one unless a fee is charged 
for admission to the place where such reproduction or rendition 
occurs. The purpose of this bill is to strike out that legalistic exemp- 
tion and restore the exclusive right of the authors and composers of 
the musical compositions. 

The letter of the Library of Congress proceeds: 

This exemption of renditions of music on coin-operated machines is an ob- 
solete vestige of the Copyright Act of 1909. With developments of more recent 
years, this exemption has become an illogical anomaly for several reasons: * * *. 

I shall not read those reasons now. I shall be satisfied to put in 
the record at this point the entire text of the letter from which I was 
reading; namely, the letter signed by the Librarian of Congress, Mr. 
L. Quincy Mumford, approving the bill. 
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I shall also request at this time a copy of the bill, S. 1870, which 
we are considering today, be inserted in the record. 
(The matters referred to follow :) 


THe LIBRARY OF CONGRESS, 
Washington, D. C., March 80, 1955. 
Hon. Hartey M. KILGore, 
Chairman, Senate Committee on the Judiciary, 
Senate Office Building, Washington, D. C. 

Dear SENATOR KitcorE: This is in response to your request of March 10, for 
a report on S. 590, a bill relating to the rendition of musical compositions on 
coin-operated machines. . 

Section 1 of title 17, United States Code, which specifies the rights granted to 
copyright owners, provides in section 1 (e) that copyright owners shall have 
the exclusive right, among others, “to perform the copyrighted work publicly 
for profit if it be a musical composition.” The last paragraph of section 1 (e) 
now makes the following special exemption : 

“The reproduction or rendition of a musical composition by or upon coin- 
operated machines shall not be deemed a public performance for profit unless 
a fee is charged for admission to the place where such reproduction or rendition 
occurs.” 

The effect of this provision is to exempt the operators of coin-operated music 
machines (commonly referred to as jukeboxes) from the payment of royalty 
fees otherwise due to copyright owners for the public performance of music for 
profit. The bill, S. 590, would remove this special exemption by striking out 
the quoted last paragraph of section 1 (e). 

This exemption of renditions of music on coin-operated machines is an obsolete 
vestige of the Copyright Act of 1909. With developments of more recent years, 
this exemption has become an illogical anomaly for several reasons: 

1. When this exemption was written into the law in 1909, coin-operated music 
machines were relatively few and of no great commercial importance. The 
jukebox industry of today has developed since 1934 and is now a business of 
major magnitude. Several thousand operators (estimates range from 6,000 
to 10,000) own and operate several hundred thousand jukeboxes (estimates range 
from 400,000 to 550,000), placed in restaurants, roadhouses, taverns, bars, hotels, 
and similar establishments, under an arrangement for a division of the recepits 
between the owner-operator and the proprietor of the establishment. The gross 
revenue from the operation of jukeboxes now runs into several hundred million 
dollars a year. But the composers and authors, whose musical creations are the 
basis of this whole enterprise, are excluded by the statutory exemption from 
receiving any remuneration for the commercial performance of their music in 
jukeboxes. 

2. Whatever the situation may have been in 1909 with respect to renditions 
on the coin-operated machines of that day and the manner in which they were 
then used, it can hardly be doubted that renditions on the jukeboxes of today 
are, in actual fact, public performances for profit. The ownership and operation 
of jukeboxes has become a business enterprise in itself. 

3. The author’s right in respect of public performance of his music for profit 
was a relatively minor source of revenue to him in 1909. It has now become his 
principal source of remuneration for his musical creations. 

4. Coin-operated machines are the only means of performing music publicly 
for profit that are exempted from the obligation to pay royalty fees for such 
performances. The right of the copyright owner to receive remuneration for 
public performances of his music for profit has been provided for in our law 
since 1897, and has been sustained in many court decisions. This right exists 
with respect to all public performances for profit, whether rendered by live 
musicians or by recordings, in music halis, dance halls, theaters, hotels, rest- 
aurants, or any other public places, or in radio or television broadcasts, with 
the unique exception of performances (though actually public and for profit) 
on coin-operated machines. 

It is a strange result of the present law that if a restaurant or tavern supplies 
music for its patrons without charge to them (as many such establishments 
do through the use of a commercial service providing music by means of wires 
or tape recordings), the operator of the music service is obligated to pay royalty 
fees ; but if the patrons pay for the music by dropping coins in a jukebox, which 
the owner-operator has placed in the establishment for the purpose of deriving 
a profit, no royalty fees are payable. On principle, there appears to be no pres- 
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ent reason for exempting public performances of music on jukeboxes from the 
obligation to pay royalty fees to the composers and authors of the music so 
exploited for commercial gain. 

5. The copyright laws of other countries, like ours, give composers and authors 
the right to receive royalty fees for the public performance of their music for 
profit ; but in no other country, so far as we are aware, is there any exemption 
comparable to that in our law with respect to performance on jukeboxes. Author 
groups in other countries, particularly in Latin America, have in the past com- 
— that this jukebox exemption is a form of legalized piracy of their 
works. 

The purpose of the copyright law, in the words of article I, section 8, of the 
Constitution, is “to promote the progress of science and useful arts, by securing 
for limited times to authors * * * the exclusive right to * * * their writings.” 
To carry out this purpose of stimulating authorship for the ultimate benefit of 
the public, the copyright law grants to authors certain exclusive rights which 
enable them to derive remuneration from the commercial exploitation of their 
works. One of the rights so granted to the authors of music, and the one most 
important to them today, is the right to perform their works publicly for profit. 
All commercial users of music, with the unique exception of jukebox operators, 
are now required to pay royalties to the copyright owners for public performances 
of music for profit. It seems inequitable to permit a special group of major com- 
mercial importance to exploit the works of the authors for their own profit with- 
out paying some remuneration to the authors for the use of their property. 

We have made a thorough review of the legislative proceedings on the act of 
1909 to determine the basis for the exception in section 1 (e) regarding rendi- 
tions on coin-operated machines. In the proceedings on the provisions that 
became section 1 (e), the major issue was the right of the author, granted for 
the first time in the 1909 act, to control the making of instruments for the 
mechanical reproduction of his musical works (i. e., the making of piano rolls 
and phonograph records). This right to make recordings was, as it always has 
been, distinct from the right of public performance which had previously been 
granted to the authors of music in 1897. The exception regarding performance 
on coin-operated machinese did not appear in any of the bills considered at the 
hearings, and there is no mention of such an exception in the hearings. The 
exception was inserted later by the House committee, and the only explanation 
appearing in the congresisonal proceedings for this exception is the following 
statement in the committee report (Rept. No. 2222, 60th Cong., 2d ses.) : 

“The exception regarding the public performance of a musical composition 
upon. coin-operated machines in a place where an admission fee is not charged 
is understood to be satisfactory to the composers and proprietors of musical 
copyrights. A representative of one of the largest musical publishing houses 
in the country stated that the publisher finds the so-called penny parlor of first 
assistance as an advertising medium.” 

Bills similar to S. 590 have been the subject of extended hearings on three occa- 
sions in recent years. In 1947 hearings were held on H. R. 1269 and H. R. 2570, 
80th Congress, which proposed the repeal of the jukebox exemption (substantially 
the same as the present S. 590). In 1951 and 1952 hearings were held on H. R. 
5473, 82d Congress, which proposed to fix a maximum royalty rate for the rendition 
of music on coin-operated machines and to exempt the owner of a single machine. 
In 1953, hearings were held on S. 1106, 83d Congress, which proposed in effect 
to limit the exception to the owner of a single machine. 

The two problems with which the previous hearings were concerned should 
be considered separately. The first problem is whether the jukebox exemption 
should be continued or repealed. On this point, we believe there has been little 
presented which would justify, either in logic or on principle, the continuation 
of the present exemption. 

Much of the testimony was devoted to the second point: What royalties, if any, 
could the jukebox operators afford to pay. In this connection, it seems pertinent 
that all the other groups engaged in the public performance of music for profit— 
dancehalls, music halls, wired music services, radio and television, motion pic- 
tures, etc.—have been able to agree upon suitable fee schedules on a national 
basis with the performing rights societies that serve as agents for the authors 
and music publishers in the negotiation and collection of royalty fees for public 
performance of music. Also, jukebox operators in other countries are required 
to pay royalty fees and have apparently made suitable arrangements with the 
performing rights societies in their countries. 
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The jukebox operators have contended that there is not enough net profit in 
their business to absorb any substantial royalty because the price of jukeboxes 
and other expenses have increased greatly since the prewar years, while the juke- 
box rate is still 5 cents per play. It might be noted that since the close of the 
1953 hearings, there has been a rapidly spréading movement among jukebox 
operators, already completed in a number of areas, to raise the jukebox rate to 
10 cents per play or 3 for 25 cents. 

We believe it important to separate the two issues: The first is clear, the 
second involves the prediction of economic forces. On this second issue, we are 
not in a position to express an opinion. The weighting of the economic factors 
of any proposal to modify or repeal the jukebox exemption and its effect upon 
the jukebox industry is a matter for the consideration of your committee and 
the Congress. 

In connection with the matter of an equitable rate, it should be noted that 
ASCAP is subject to a consent decree entered in the United States District Court 
for the Southern District of New York, under which any applicant desiring a 
performing rights license may appeal to that court for determination of a rea- 
sonable fee. At the 1953 hearings ASCAP also stated its willingnes to submit 
rate determination to the Attorney General or any administrative agency. 

Previous congressional committees have suggested that the parties sit down 
together and make an effort to reach a basis for agreement. The 1953 hearings 
include an exchange of correspondence between ASCAP and the Music Operators 
of America, Inc., the national organization of jukebox operators, in which 
ASCAP proposed such meetings but the Music Operators of America believed 
“that no useful purpose could be served by any meetings between us.” The 
Music Operators of America has held to that position in more recent statements 
in the trade press. 

My predecessors as Librarian of Congress and the successive Registers of 
Copyrights have consistently favored the repeal of the jukebox exemption. The 
present Register of Copyrights and I are of the same view. 

Sincerely yours, 
L. Quincy MuMForp, 
Librarian of Congress. 


[S. 1870, 85th Cong., Ist sess.] 


A BILL To amend section 1 (e) of title 17 of the United States Code with regard to the 
rendition of musical compositions on coin-operated machines 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the third paragraph of section 1 
(e) of title 17, United States Code, is amended to read as follows: 

“The reproduction or rendition of a copyrighted musical composition by or 
upon a coin-operated machine shall be deemed to be a public performance for 
profit, and the operator of any such machine shall be liable for any infringe- 
ment of any such musical composition occurring through the use of such machine. 
As used in this paragraph, the term ‘operator’ means any individual, partner- 
ship, association, or corporation exercising Ownership or primary control over 
any such machine and having primary responsibility for the selection of the 
place at which such machine is operated, but does not include the proprietor 
of such place unless such proprietor owns or exercises primary control over such 
machine and has exclusive control over its placement for operation.” 

Sec. 2. The amendment made by this Act shall take effect on October 1, 1957. 


Chairman O’Manoney. Several other departments and organiza- 
tions of the Government of the United States have endorsed the bill. 
The State Department, for example, has endorsed it. Among the 
other endorsers are the American Bar Association, the American Pat- 
ent Law Association, the General Federation of Women’s Clubs, the 
National Federation of Music Clubs. The opponents of the legisla- 
tion are the National Licensed Beverage Association, the Record In- 
dustry of America, the American Hotel Association, the Automatic 


Phonograph Manufacturers, the Music Operators of America, and the 
Music Operators of New York. 
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In the hope that this subject which has been heard by the. commit- 
tee over the period of 10 years, as I say, may be brought to a point 
of eventual settlement, I am going to ask those who have come here 
this morning to testify whether or not we can agree upon a limita- 
tion of time. I don’t want to have some people standing upon their 
feet for a long time if long presentations are to be made by those who 
have come to testify and those who have come to argue. You have had 
your opportunity to argue. Your statements have been received. We 
published a full hearing upon those. In the last effort to bring about 
an understanding, can we agree upon all sides that the written state- 
ments which you have brought may be made part of the record and 
that you will be content to summarize your positions? Among those 
who are listed here as witnesses, I find the following names: Among 
the proponents, Mrs. Helen Sousa Abert, Dr. Douglas Moore, Mrs. 
Vera Dougan, Mr. James Thomas, Miss Carolyn Leigh, Mr. John D. 
Marks, Mr. James F. McHugh, Mr. Burton Lane, Mr. Edwin Hughes. 
Then, Mr. Stewart Hamblen, Mr. Bernie Wayne, Mr. David Krengler. 
Then, Mr. Herman Finkelstein, Mr. Sydney M. Kaye, Mr. John Schul- 
man, Mr. Arthur Fisher, Mr. C. W. Merritt, and Mr. C, LeRoy Jen- 


n. 

I find listed here a representative of SESAC. Is there any individ- 
ual who fits that designation ? 

Mr. Kosuen. Yes, I am here, sir. 

Chairman O’Manonry. Would you give your name to the clerk. 

Mr. Kosue.. John Koshel. 

Chairman O’Manoney. What was the name of the gentleman who 
first spoke? 

Mr. Srone. Robert Stone. 

Chairman O’Manoney. Thank you very much. 

There are three others here: Mr. Otto Harbach, a songwriter, Mrs. 
Bonnie Bourne, a music publisher, and Mr. Richard Adler. 

Among the other witnesses whose names have been supplied me are: 
Mr. Fletcher A. Blalock, Mr. Hal Shinn, Mr. Douglas Opitz, Mr. Sam 
Cooper, Mr. Lawrence Le Sturgeon, Mr. A. W. Trout, Jr., Mr. Arthur 
C. Hughes, Mr. Tommy Withrow, Mr. Hammond E. Chaffitz, Mr. 
Nicholas E. Allen, Mr. George A. Miller, Mr. Clint S. Pierce, Mr. 
Eugene Zigmond, Mr. Lea Holliday, Mr. Paul Barrett, and Mr. 
Albert Denver. 

Can we have agreement there will be a limitation of time on both 
sides ? 

Those who are in favor of that, please rise. (Standing.) 

Be seated. 

Will those who are opposed to it please rise or hold up your hands 
if you are standing. 

ell, it seems to be the unanimous decision of those who wish to 
testify that they will be willing to cooperate with the committee and 
shorten the presentation. It is therefore the ruling of the Chair that 
a limitation of 5 minutes shall be imposed upon each witness but that 
each witness may file, for the record, a full statement. Any questions 
that may be asked of the witness by members of the committee and 
thereby extend the time of the witness upon the stand will not be 
counted in charging the 5-minute talk. That being understood, the 
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chair will call upon Senator William Langer, of North Dakota, who 
has another committee meeting which he must attend and desires to 
make a statement on this bill. 


STATEMENT OF WILLIAM LANGER, A UNITED STATES SENATOR 
FROM THE STATE OF NORTH DAKOTA 


Senator Lancer. Mr. Chairman, I thank you for your kindness 
and your courtesy. 

I appear for the authors and composers of the State of North 
Dakota who have almost unanimously asked me to appear in behalf 
of this measure which, as the distinguished chairman knows, I was 
a cosponsor. I prepared this statement and I want to leave it with 
the committee. Just in conclusion, I want to say this, Mr. Chair- 
man, that during the very short interval of time in which the voters 
of the State of Wyoming dispensed with the services of the distin- 
guished Senator of Wyoming, a brief 2-year period, I was chairman 
of this committee and Senator Wiley was head of the Subcommittee 
on Patents and Copyrights. During that time we had this matter up, 
a different bill with a different number, but substantially along the 
same lines. I have been very happy and delighted to hear the very 
fine statement of the chairman this morning in saying that this com- 
mittee, Senator Dirksen, myself, and others are going to dispose of 
this matter properly. We made a great mistake when I was chair- 
man of this committee in extending the time for witnesses to come in 
and file statements, and I hope this time the chairman of the subcom- 
mittee here is going to fix a definite time when all the statements must 
be in so the matter may be considered by the subcommittee and re- 
ported to the full committee for action. 

Chairman O’Manoney. This is the time. The hearings will con- 
clude when these hearings are finished. 

Senator Langer. I am glad to know that and I thank this com- 
mittee very much. 

As a cosponsor of Senate bill 1870, I would like to submit for in- 
clusion in the record this statement summarizing my reasons for 
urging its enactment. 

The rapid technological changes achieved by science thus far in the 
20th century have brought with them an astounding expansion in 
the use and uissemination of copyrighted materials. There is every 
reason to predict this trend will continue. 

Scientific advances in the mass mediums require that the Congress 
constantly reevaluate and occasionally redrait appropriate sections 
of the copyright law to insure that it adequately continues undimin- 
ished and undiluted, the constitutionally derived rights of copyright 
proprietors. History has demonstrated clearly that though his prop- 
erty invariably enjoys wider use in the wake of these scientific ad- 
vancements, the copyright owner, more often than not, instead of 
achieving the proportionate reward he has every right to expect, 
often discovers that science has outdistanced the law. 

Even as the legislature of 50 years ago could not envision what 
we accept today as normal adjuncts to our daily living, we, today, 
cannot Jortaes perfectly that which will come to pass at the turn of 
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the 2ist century. The Congress, therefore, is faced with the dual 
tasks of amending old laws and enacting new ones. S. 1870 is before 
the Senate today because it is a bill designed to return to the owners 
of musical copyrights the traditional American privilege of the prop- 
a owner to have fair payment from the users of his property. 

know that all the sponsors of S. 1870 have looked hard and long 
at the circumstance leading to the enactment of the coin-operated ma- 
chine exemption in 1909. I am personally convinced that those who 
voted for that exemption—which was but an insignificant few lines 
in an omnibus measure—did not and could not have contemplated the 
present inequity its language has fostered. 

The thinking of the opponents of this bill appears to be based upon 
the premise foreign to the American legislative process, namely that a 
law once enacted must remain unchanged forever. Their continued 
reiteration of this fallacious assumption must no longer be allowed to 
obscure the merits of S. 1870. 

The question is not “What the law is?”, but rather “What should 
the law be. 

All law should be logical, without discriminating in favor of or 
against any person or group. All laws should be a reflection of mod- 
ern conditions. All the law should be just 

The present exemption is illogical because it makes a wholly ir- 
relevant thing, a coin, the difference between fair payment to the copy- 
right owner and no payment at all. 

he present exemption is discriminatory because it favors one com- 
mercial user over all others. 

The present exemption is out of date in that it does not deal ade- 
quately with present-day conditions. 

The present exemption is unjust because it is a deprivation of prop- 
erty. 

The past losses which two generations of American composers, 
authors, and publishers have suffered because of this exemption are 
incalculable. It is time that intolerable condition be remedied. 

I urge your committee to report favorably and quickly on S. 1870 
so that it can be brought before the full Judiciary Committee and 
from there through the Senate and House of Representatives to the 
desk of the President. 

Chairman O’Manoney. Thank you very much, Senator Langer. 

Senator Lancer. Thank you Mr. Dirksen, you have been merciful. 
[ Laughter. | 

Chairman O'Manonry. Who is the first witness on behalf of the 
bill? 

Unwentiriep Speaker. Mr. Harbach. 

Chairman O’Manonry. Mr. Harbach, will you please come for- 
ward. Come right up here, Mr. Harbach, please. I am glad to be 
able to announce to all present that Mr. Harbach is the composer of 
a famous popular song entitled “Cuddle Up a Little Closer.” 
[ Laughter. } 

Mr. Harracnu. Let’s make that our theme song. 

Chairman O’Manoney. It might well be the theme song of the 
meeting. 

Proceed. 
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STATEMENT OF OTTO HARBACH 


Mr. Harsacu. Mr. Chairman and members of the committee, my 
name is Otto Harbach. I was born in Salt Lake City, Utah, 85 years 
ago. I’m sorry to say. 

Chairman O’Manonry. Those who have listened to your songs are 
glad to say. 

Mr. Harpsacu. Thank you very much. 

To get to the heart of the matter, we are here to discuss an instru. 
ment called a coin-operated machine. 

I was in Chicago, in 1893, when I first met up with this gadget. On 
this day on Wabash Avenue, I entered into a small hall where there 
were lined up against the wall some 20 little boxes. People with ear- 
phones were peering into the boxes. I did the same, first having 
dropped a nickel into a slot. I saw a moving picture of a girl dancing 
to music. To me it was a breath-taking miracle. That was the begin- 
ning of a series of incidents that 60 years later have led me to appear 
here before you, my lawmakers, to discuss a law that I feel is unfair 
to the creators of music. It is outdated, unfair in its operation, and 
more than anything else, illogical. But that is no reason that we are 
here to fight about it. We can also be here to talk about it without 
too much display of emotion. 

May I say that before I became a writer of songs and opera, that I 
occupied an even lower station as a schoolteacher [laughter] and 
very often with my students I used to conduct dialogs in the Socratic 
method of the ancient Greeks because sometimes that is a good way to 
get at the truth, as Socrates used to tell us. And that is what I propose 
to do here. 

First, in order that we start with something on which we all agree, 
I would like to remind you that in the Bible, Book of Deuteronomy, 
chapter 25 and fourth verse, is this command: “Thou shalt not muzzle 
the ox when he treadeth out the corn.” 

It refers to the thoughtless farmer who resented his ox while at work 
nibbling at a blade of grass here and there. 

I trust the songwriters won’t take offense at my bringing them in the 
same breath as an ox, but sometimes their patience makes me think they 
have something of that animal’s nature. 

For hundreds of years, creators of music have worn a muzzle. In 
this country, it was not until 1897 that the law gave authors and com- 
posers a property right in their creations. 

Then, as our chairman has said, in 1909 authors were given the 
right to demand payment from anyone who for his own profit publicly 
performed our works. The writers had to prove that it was (1) a 
public performance, (2) that it was for profit. Here you see there were 
2 muzzles instead of only 1. 

It was then provided, for the first time, that the pressing of a son 
on a wax cylinder or a disk could not be done without permission of 
the copyright owners and a payment of 2 cents to be split between the 
publisher and his writer and composer. 

During 3 years before that time, I had written 3 musical plays out 
of which came song hits like Cuddle Up a Little Closer, Hypnotic 
Waltz, The Yama Man. I wrote these plays with Carl Hoschna. 
Somewhere in this room sits the widow of this man. For 3 years she 
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and her husband and [I listened to phonographs playing these songs 
with no recompense to us. It may have swelled our heads a bit, but 
it certainly did not swell our pocketbooks. 

Since 1909 we have received money from the sale of records but 
now we face a situation that most people never think about. In 5 
years or so, those numbers with others like Every Little Movement 
Has a Meaning All Its Own and Cuddle Up a Little Closer will be in 
the domain to be used for free by anybody who cares to use them. 

What then will become of Mrs. Hoschna! You see, songwriters, 
like fruitgrowers, deal in a perishable product. I have got a lot of 
widows on my hands. What I mean is, I have collaborated with 
many composers like Mr. Hoschna, Kern, Romberg, I suppose about 
10 of them. But they have all passed on except 2, Rudolph Kremell 
and the young man from Salt Lake City who is always worrying 
about Who’s Kissing Her Now. [Laughter. | 

So much for the record business, which at last loosened one of 
the muzzles. 

Muzzle No. 2 has proved more difficult. Under the law of 1909, 
creators of music could demand money for the public performance 
of music—if done for profit. It took years of court battles to settle 
the meaning of public performance—and for profit. Finally, Chief 
Justice Holmes settled the matter by saying, if a number were play- 
ing in a restaurant, it was self-evident that it was for profit. So 
the right was given to the writer that he might collect for such uses. 
At bev they said, “here’s your right; enforce it if you can.” 

ASCAP was founded, let us say in 1914. Now for 7 years we 
pleaded with clients to “obey the law. During these years, I had 
in my catalog, The Firefly, You Need Sympathy, Gianina Mia, When 
a Maid Comes Knocking, Hi Jinks, Something Seems Tingling, Al- 
lah’s Holliday, Rackety Coo, Tickle Toe, and many more—all heard 
on radio, in dance halls, hotels, ete., but with no payment to me. 

Chairman O’Manoney. Off the record, please. 

( At this time there was off the record discussion. ) 

Chairman O’Manoney. Is there any other witness for the pro- 
ponents, who is willing to give up his time in order that this witness 
may read the additional remarks? Is there any proponent? I have 
here a Mr. Richard Adler. Are you willing to give your time to Mr. 
Harbach so that he may read this additional statement ? 

Mr. Fryxexsrern. Mr. Chairman, I am Herman Finkelstein. I 
wonder if I might suggest that I shall see that a witness does give 
up corresponding time? 

Chairman O’Manoney. It has to be more direct than that, Mr. 
Finkelstein. You have got to put the finger on the witness. 

Mr. Fryxetstern. Then Mr. Chairman, I will sit down and see 
if the Chair can work that out. 

Chairman O’Manoney. Mr. Douglas Moore. 

Mr. Moore. Yes. 

Chairman O’Manoney. Are you willing to give up your time to 
the witness ? 

Mr. Moorg. I represent a special branch of this issue and I should 
prefer to keep my time, if I may. 

Chairman O’Manoney. All right, sir. 


‘ Mr. Frvxetstern. Mr. Chairman, Mr. Thomas is trying to get the 
oor. 
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Chairman O’Manonery. Yes, Mr. Thomas. 

Mr. Tuomas. Mr. Chairman, I will be willing to relinquish the part 
of my time that he wishes to use. 

Chairman O’Manoney. Thank you very much. 

Mr. Green. Do you have a prepared statement, Mr. Thomas? 

Mr. Tuomas. Yes, sir. 

Mr. Green. Then that may be inserted in the record. 

Chairman O’Manoney. You may proceed for 2 minutes. 

Mr. Harsacu. I jump to the conclusion of my argument. 

Chairman O’Manoney. Thank you. The whole argument will be 
printed in the record. 

Mr. Harsacu. As I said in the beginning, we are here really to dis- 
cuss one thing, the coin-operated machine. It seems ridiculous, as 
you said, for 30 years there has been raging a battle about this little 
technicality. To me it is almost ridiculous that this minute tech- 
nicality has given rise for disagreement for all this time. Of course 
people who are making money out of the jukeboxes are against any 
change in the law but many minds of many kinds are in favor of chang- 
ing the present law, as our chairman has already stated. 

Now in my life there have come many changes and all these changes 
have worked ultimately to some benefit of those who put the original 
notes on paper, with one exception. That exception is the jukebox 
industry, which as far as I know, has the only legally sanctioned right 
to make money of someone else’s hard work without making some kind 
of payment. 

Finally, may I offer a prediction for the future of music in our coun- 
try? Iam optimistic. The young writers are hard at work. Many 
of them are producing beautiful music. Theirs is a different career, 
but I hope they stick with it because their greatest reward will be in 
giving pleasure to others. 

If you gentlemen can encourage them by favorable action on S. 1870, 
and at least give them an even Trent it will unmuzzle the ox of yes- 
terday. 

Chairman O’Manoney. Thank you, very much, Mr. Harbach. 

Any questions, Senator ¢ 

Senator Dirksen. No. 

Chairman O’Manoney. We are very much obliged to you, sir. 

Mr. Harsacu. Thank you very much. 

(The prepared statement in full of Otto A. Harbach is as follows:) 


STATEMENT OF Otto A. HARBACH, IN Support oF 8. 1870 


Mr. Chairman and members of the committee, my name is Otto Harbach. I 
was born in Salt Lake City, Utah, 85. years ago. My present home is in New 
York City. 

It is a privilege to be here in order to speak in support of S. 1870. I believe 
that the copyright law in its present state is not only outdated and unfair in its 
operation, but more than anything else it is illogical. 

To get to the heart of the matter, we are here to discuss an instrument called 
a coin-operated machine. 

It was in Chicago, in 1898, I first met up with this gadget. I went into a hall 
where there were lined up against the wall some 20 of little boxes. People with 
earphones were peering into the boxes. I did the same, first having dropped 
a nickel into a slot. I saw a moving picture of a girl dancing to music. To me 
it was a breathtaking miracle. That was the beginning of a series of incidents 
that 60 years later have led me to appear here before you, my lawmakers to 
discuss a law that I feel is unfair to the creators of music. 
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First, I would like to remind you that in the Bible, Book of Deuteronomy, chap- 
ter 25 and 4th verse, is this command: “Thou shalt not muzzle the ox when 
he treadeth out the corn.” 

It refers to the selfish farmer who resented his ox, while at work, nibbling at 
a blade of grass here and there. 

For hundreds of years, creators of music have worn a muzzle. In this country, 
it was not until 1897 that the law gave authors and composers a property right 
in their creations. 

Then in 1909 authors were given the right to demand payment from anyone 
who for his own profit publicly performed our works. The writers had to prove 
that it was (1) a public performance, (2) that it was for profit. Here you see 
there are 2 muzzles instead of only 1. 

But it was a beginning. We proved that the printing of a song on a wax cyl- 
inder or disk and offered for public sale could not be done without permission 
of the copywright owner and a payment of 2 cents to be split between the 
publisher and his writer and composer. 

During 3 years before that time I had written 3 musical plays out of which 
came song hits like Cuddle Up a Little Closer, Hypnotic Waltz, The Yama Man. 
I wrote these plays with Carl Hoschna. Somewhere in this room sits the widow 
of this man. For 3 years she and her husband and I listened to phonographs 
playing these songs with no recompense to us. 

Since 1909 we have received money from the sale of records but now we face 
a situation that most people never think about. In 5 years or so, those numbers 
with others like Every Little Movement Has a Meaning All Its Own will be in 
the public domain and belong to everybody in general and nobody in particular. 

Songwriters, like fruitgrowers, deal in perishable goods. 

So much for the record business which at last loosened one of the muzzles. 

Muzzle No. 2 has proved more difficult. 

Under the law of 1909, creators of music could demand money for the public 
performance of music—if done for profit. It took years of court battles to 
settle the meaning of public performance—and for profit. 

Finally, Chief Justice Holmes settled it so we had the right, the law said. 
Here’s your right—and enforce it if you can. 

So, in 1914, came ASCAP. For 7 years we pleaded with clients to obey the 
law. During those years, I had in my catalog The Firefly, You Need Sympathy, 
Gianina Mia, When a Maid Comes Knocking, Hi Jinks, Something Seems Tin- 
gling, Allah’s Holiday, Rackety Coo, Tickle Toe, and many more—all heard on 
radio, in dance halls, hotels, et cetera, but with no payment to me. My first 
check came in 1920 and amounted to $168. 

Since then things have brightened with the advent of radio, television, and 
other mechanical uses. My songs like No No Nannette, Rose Marie, Indian Love 
Call, Who, Sonny, One Alone, You Know That I Know, The Night Was Made for 
Love, She Didn’t Say Yes, Yesterdays, The Touch of Your Hand, You’re 
Devastating, Smoke Gets in Your Eyes, have made me thankful that I belong 
to ASCAP. 

So you see, we have gotten rid of most of our muzzles. There is one that 
remains; one, particularly, is a constant source of irritation. It is the clause 
in our present copyright law which prevides that any music played in a machine 
started by the insertion of a coin may not be considered a public performance 
for profit unless money is collected at the door, which you may be sure never 
happens. 

If a disk jockey starts the spinning—that is a performance for profit—and 
the radio station pays us. But, for some strange process of thinking, if the 
machine is started by a coin, under the law, it cannot be called a performance 
for profit. To me, it would take a great sophist to make sense out of that. 

Speaking of Greek dialectics, I wish at this time I could review for you one 
of the many thousands of plagiaristic dialogs that have occurred in this country 
during the last 25 years. 

Two men are talking—one we'll call Mr. Juke because he owns and operates 
jukeboxes. The other is Mr. Owner because he owns a tavern, a drugstore, 
bowling alley, small restaurant or what have you. 

“Mr. Juke. Mr. Owner, how’s business? 

“Mr. OWNER. Not so good. 

“Mr, JUKE. Have you any music in your place? 

“Mr. Owner. No; oh, not because I don’t believe it would help, but I can’t 
afford it. I’d have to hire musicians and they cost money. 
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“Mr. Juke. Suppose I tell you I would furnish you with the greatest bands 
and orchestras and vocalists who will keep your place full of the best music 
that has been written and is being written and at no cost to you. 

“Mr. Owner. Sounds like a fairy tale. How do you doit? 

“Mr. Juxe. I have a device called a jukebox. I will put it in your place of 
business and for that I will charge you absolutely nothing. You will have no 
expense except the electricity used in running it. 

“Mr. Owner. But where are the musicians? 

“Mr. Juxe. Inside the box, imprisoned by a wizard. Just slip a coin in a slot 
and presto—music. 

“Mr. Owner. And I don’t have to pay the musicians. 

“Mr. JuKe. Better than that, you get paid for not having to pay your musicians. 

“Mr. OwneER. You're kidding. 

“Mr. Juke. Let me show you how it works. Let’s say a couple of men or 
a boy and a girl are walking by your place of business—you see it’s a public 
performance, very public. They go in to see what’s going on. The men have a 
beer or two. The boy and girl drink their pop (let’s hope) when suddenly a 
song starts. Maybe it’s a song the men used to sing at college. Maybe it’s an 
irresistible dance. The men stay to sing, the couple start to dance, and first 
thing you know you have a social club on your hands. That means more beer, 
more pop, and therefore more profits. 

“Mr. Owner. With that kind of business, I could afford to pay something to 
the musicians. ; 

“Mr, Juke. Here’s the biggest gimmick of all. While your profit from in- 
creased business is growing, my box is actually making money for you on its 
Own account. 

“Mr. OWNER. How come? 

“Mr. Juke. Your customers are the ones who call the shots. Every indi- 
vidual there has a chance to listen to his favorite tune. All he does is drop a 
nickel, dime, or quarter into the machine. Can you imagine what that amounts 
to in a week, a month, or a year. 

“Mr. Owner. But the money stays in the box? 

“Mr. JuKE. Till I come to take it out. 

“Mr. Owner. Oh, I see. 

“Mr. Juke. But I only take half for myself. 

“Mr. Owner. That’s good. We're really partners. 

“Mr. Juke. In the biggest moneymaking game I know of. Let me put in a 
box tomorrow. 

“Mr. OwNER. Would I be such a fool as to say, “No”—but wait a minute. I’ve 
heard that these writers and composers of the songs we play sometimes get 
money for the use of their songs. 

“Mr. JuKE. Oh, that’s when there is a public performance for a profit. 

“Mr. OwNeER. But you just been telling me of profits. 

“Mr. Juke. Ah—I must tell you of how we get around that. When the Gov- 
ernment way back in 1909 passed the law giving creators of music the right to 
be paid for the public performance for profit, they made an exception of anything 
played on a machine started by the insertion of a coin. “Coin-operated machine” 
is the phrase that appears in the law. 

“You see, the little box in the old nickelodeon days that was supposed to be 
covered by this law had earphones. That meant the man who used them was 
listening to a private performance. It could not be called a public performance. 

“Mr. Owner. There’s nothing private about the performance given by your 
machine today. 

“Mr. JuKke. There is only one thing that connects the machine of 1909 with 
the jukebox of today. Both are started by dropping a coin into a slot. For 50 
years writers have begged our lawmakers to change that phrase. 

“Mr. Owner. Do you think they’ll ever do it? 

“Mr. JuKE. Not as long as we hang together.” 

Gentlemen, this is the law we are asking to have amended. To me it’s almost 
ridiculous that on this minute technicality could have raged a battle for half 
a century. 

Many minds of many kinds are in favor of changing the present law. Law- 
yers, lawmakers, thousands of songwriters, hundreds of thousands of members 
of the American Federation of Music Clubs, and many members of the Federation 
of Women’s Clubs, practically anyone who is in favor of treating with fairness 
the creators of music which is the foundation on which the huge entertainment 
is built. 
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If I were attempting to draft a law dealing with the use of private property, 
my basic premise would be that the person who had the most advantage from 
his use of another’s property should be the person who should pay the most for 
that use. Under the present law, however, we have an Alice-in-Wonderland 
situation: the people who use more of our property, our music, than anyone else 
are the people who pay the least, and to most—nothing. 

In my life have come many changes in methods of using music. All these 
changes have worked ultimately to the benefit of those who put the original 
notes on paper, the authors and composers—with one exception. That exception 
is the jukebox industry, which, as far as I know, has the only legally sanctioned 
right to make money of someone elses’ hard work without making some kind 
of payment. 


Finally, may I offer a prediction for the future of music in our country? 
I am optimistic. The young writers are hard at work. Many of them are 
producing beautiful music. Theirs is a difficult career, but I hope they stick 
with it because their greatest reward will be in giving pleasure to others. 

You gentlemen can encourage them by favorable action on 8S. 1870, and at 
least give them an even break with the unmuzzled ox of yesterday. 

Chairman O’Manonery. Who is the next witness, Mr. Clerk. 

Mr. Green. Mrs. Bonnie Bourne. 


STATEMENT OF BONNIE BOURNE, PRESIDENT OF BOURNE, INC. 


Chairman O’Manonry. Good morning, Mrs. Bourne. 

Mrs. Bourne. My name is Bonnie Bourne and I live at 14 East 
75th Street, New York City. 

I was born, educated, and taught school in Iowa and now reside in 
New York City. Since the death of my husband in October 1957 I 
have been president of Bourne, Inc., a leading independent publisher 
of musical works. For many years I was closely associated with my 
husband in the operation of Bourne, Inc. In addition, I am chairman 
of the medical social service committee of the United Hospital Fund 
and a member of the women’s executive committee of this fund. I 
am a member of the Federal Grand Jury Association and the Com- 
munity Council. I have engaged in various philanthropic and com- 
munity services over the past many years. I have also been a mem- 
ber of the Youth Board. Prior to his death my husband had long 
been a member of the board of directors of the American Society of 
Composers, Authors, and Publishers, and after he died I was elected 
the first woman director of the society. 

It is a particular privilege for me to be heard by you gentlemen of 
the Senate today. By appearing before you I am carrying on the 
tradition of my late husband who was a stanch advocate of repeal of 
an unjustifiable exemption from the application of the sopyright law. 
Without rhyme or reason, one group of commercial users of copy- 
righted music is singled out for favorable treatment at the sole ex- 
pense of those who have invested much time, talent, effort and money 
in creating and marketing the songs that tell the story of America 
throughout the world, and furnish pleasure to our citizens, and profit 
to those who benefit from the exemption. 

Among the many songs we published are All of Me; Bye Bye Blues; 
I'll Take Romance; Let’s Fall in Love; Love Letters in the Sand; 
Me and My Shadow; Moon Over Miami; San Antonio Rose; Steel 
Guitar Rag; That Old Gang of Mine; When You Wish Upon a Star; 
Yes Sir, That’s My Baby; and These Foolish Things. 
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I am not a lawyer and I shall not try to analyze the legal history of 
this statutory provision which appears to me to be a piece of special 
interest legislation. 

I have read this subcommittee’s memorandum reviewing the evi- 
dence on the copyright law as it applies to jukeboxes and I was struck 
by the statement of two of the issues which appear as 1 (c) and 1 (d) 
at page 6 of that memorandum. Those statements read: 


1 (c) Should the jukebox pay royalties for public performance for profit if it 
popularizes music and creates a broader market for records? 


and 


1 (d) Should the jukeboxes continue to be exempt from royalty payments 
for public performances for profit because part of the royalty money may be 
paid to some prosperous writers and publishers? 

In answer to the first of these questions, any music publisher knows 
that. jukeboxes do not popularize music; the publishers maintain large 
staffs to select musical songs for publication ; to print and exploit them 
and to make them available to other mediums for which income will be 
derived. The Broadway stage, the Hollywood film, the record manu- 
facturer and the broadcaster do popularize music and it is in these 
areas that publishers devote their efforts in exploiting their songs. 
If jukebox operators paid for the use of music, it would be worth- 
while for the publisher to concentrate on that market. 

After a song has achieved popularity elsewhere, the jukebox opera- 
tor puts it in his box and from the price he pays, the writers and the 
publisher get the grand sum of 2 cents per record. I never heard of 
a jukebox operator stocking his boxes with unknown songs to lure 
the public’s coins. I never heard of a jukebox operator who was in- 
terested in popularizing particular musical works. And I never heard 
one of our unsuccessful songs being performed in a jukebox. ; 

This subcommittee’s memorandum reviewing the evidence contains, 
at, pages 15-17, a memorandum submitted by the late counsel to music 

ublishers’ associations and to the National Music Council, Sidney 

Vattenburg. That memorandum contains references to evidence put 

into the record of prior hearings by music publishers showing the 
unimportance and lack of value of the jukebox in exploiting and popu- 
larizing songs. 

One of those references is to a letter written by my husband which 
states in part: 

These professional contact men (song pluggers) contact the interpretive artists, 
orchestra leaders, singers, disc jockeys on radio and television programs; also, 
hotels, night clubs, dance halls, etc. These professional contact men (song 
pluggers) do not contact jukebox locations or operators. We have never supplied 
records free or otherwise to any jukebox owner or operator. 

That letter appears at page 510 of the transcript of hearings before 
a subcommittee of the House of Representatives in 1952. 

Along with that letter, Bourne, Inc., submitted figures showing, for 
each song published in 1950 and 1951, the number of records sold and 
the amount of royalties received from those sales. On sales of about 
2,300,000 records Bourne, Inc., received less than $46,000. We paid 
about $130,000 to our contact men alone in those 2 years—almost 3 
times the amount received from record royalties. This does not take 
into consideration other salaries, cost of materials, rent, general over- 
head and taxes. 
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Figures for other publishers were also submitted and are sum- 
marized at page 18 of this committee’s memorandum reviewing the 
evidence. One publisher received about $34,000 in record royalties 
from new songs published in 1950 and 1951 and had total exploitation 
cost of more than $204,000, which means that for every $1 received 
from record royalties from new songs, that publisher spent $6 to 
exploit his catalog. 

The story of how a hit makes its way on the popularity charts is a 
familiar one, and one I need not dwell on, beyond stating that the 
rule is for songs to appear on the jukebox charts after they have ap- 
peared on disk-jockey and best retail sales charts. That fact sical 
volumes to a music publisher and tells us where to direct our efforts. 
Our statement that we do not regard the jukebox as a useful medium 
for popularizing songs is as true today as it was when we made it in 
1952 and, the music business being as competitive as it is, the statement 
applies not to our firm alone, but to all publishers. If any publisher 
found jukeboxes helpful in getting his songs known to the public, we 
would all beat a path to the offices of the operators. Search as you 
may, you will find no such path beaten by publishers or our contact 
men. 

Now I should like to answer in a few words the second question, 
whether jukeboxes should continue to be exempt because otherwise 
part of the royalties they may pay might go to some prosperous writers 
and publishers. 

I just cannot see the relevance of this objection raised by the juke- 
box operators to their paying for their commercial use of our property. 

If justice requires that copyright owners, like other property own- 
ers, be paid when their property is used, I think justice requires that 
they be paid regardless of low much or how little money they may 
already have. 

No one can successfully refuse payment of hotel bills because the 
hotel owners are already wealthy, or hold up payment for furniture 
because they may not like the dividend policy of the furniture manu- 
facturers. 

I would expect the publishers with the most performed songs and 
the writers of those songs, to receive more for their property than 

ublishers and writers who own or wrote songs that were performed 
ess often. Anything else would offend my sense of justice. 

If the jukebox operators really mean to argue that they are en- 
titled to continue to enjoy their windfall because the alternative would 
be more money for the Berlins, Porters, Rogers and Hammersteins 
and Frank Loessers, and their publishers, and that they have enough 
money already, I find that argument merely impertinent. 

I do not believe the Congress would ever want to be put in the 
position of having to say to one group of Americans: “You have 
enough money. It is against public policy for you to have any more.” 
But even if you gentlemen were willing to say that to any group of 
Americans, and assuming music publishers and songwriters to be 
as good a place as any for you gentlemen to start, why should the juke- 
box operator alone enjoy the benefits? I should like to hear the an- 
swer to that question. 

The music publishing business is not all income and no expense. 
The prosperous writers and publishers have the greatest expenses. 
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Songs are not exploited by whistling. It costs a great deal of money 
to get a song started, and even the best writers and the most canny 
publishers have a great many more failures than successes. 

To sum up my views on the two issues I have discussed, I would 
emphasize that jukebox operators play no creative role in populariz- 
ing music. They use, for their profit, only those songs which the pub- 
5 were able to exploit successfully, at the publishers’ own risk. 
The operators take no risk when they select for sale to the public only 
those of our songs for which we have created a public demand. 

As for that other argument—that one ought not to pay a person 
for the use of his property if it can be shown that he is already 
prosperous—I just don’t think that argument merits any serious 
consideration. 

It has been a privilege to be permitted to be heard by you gentle- 
men. Thank you. 

Chairman O’Mauoney. Thank you very much, Mrs. Bourne. 

Any questions ? 

Senator Dirksen. No questions. 

Chairman O’Manoney. We are very much obliged to you. 

The next witness, Mr. Clerk. 

Mr. Green. Mr. Richard Adler. 

Mr. Apter. Good morning. 

Chairman O’Manonry. Good morning, sir. 


STATEMENT OF RICHARD ADLER 


Mr. Apter. My name is Richard Adler. I started writing songs in 
1946 and between that time and 1954 I wrote many songs which were 
in national jukeboxes all over the country. In 1954, I collaborated 
on part of the score for a review called Almanac, and also worked 
on the musical, Pajama Game, which had such hits as Hernando’s 
Hideaway, Hey There, and Steam Heat. The next year it was my 
good fortune to write the songs for Damn Yankees. The hits in that 
show included Heart, Two Lost Souls, and Whatever Lola Wants. I 
have listed all these compositions because they have all resulted in 
great profit to the jukebox operators and have not returned anythin 
to me, although other commercial users have paid when they use 
my works. 

According to some figures I have compiled, my songs have been 
played 240 million times in jukeboxes. At three plays a quarter, or 25 
cents, the jukebox industry has grossed $20 million on my son 
alone. I have received, roughly, $6,000 on these records for their 
— to the jukebox operators and nothing for their use in the juke- 

xes. 

Like every other writer, I have watched the popularity charts to see 
whether my songs in shows, as well as individual numbers, find public 
acceptance. Songwriting is a gamble. The producer of a musical 
show, the publisher of songs, and the manufacturer of records all 
join in that gamble. Artists appearing on radio and television try 
out new material to add spice to their established repertoires. The 
at publisher, record manufacturer, and radio and television 

roadcaster all pay royalties for the use of these copyrighted works. 
If they did not, there would be small encouragement for authorship. 
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In democracies such as ours, authors expect to be paid when their 
works are accepted by the public; they expect no Government sub- 
sidy—in fact, they would feel that any subsidy would smack of a re- 
turn to the days when every author had his patron, and patterned 
his output to his patron’s taste. The only patron whose taste we 
songwriters can hope to please is the public. 

us those who help to popularize our works—while at the same 
time helping themselves—share with us the benefits derived from our 
labors and theirs. The jukebox operator rarely pioneers in giving a 
song the initial impetus without which it cannot succeed. He or- 
dinarily places it in his box when the record has already shown signs 
of becoming popular. As I have said, I watch the popularity charts 
and have yet to find a single song of mine which has been pioneered 
by the jukebox industry. On the contrary the first charts on which 
my songs have appeared have been (1) “most-played by disk jockey” 
charts; (2) the “best-selling pop singles” charts; and (3) several 
weeks later they automatically make their appearance on the jukebox 
charts. All other writers of hit songs to whom I have talked have 
had similar experiences. 

I would like to add, in fairness that there are certain artists, such 
as Elvis Presley today, and Eddie Fisher a few years back, to men- 
tion two I know of, who are automatically put in the boxes as the 
new release is put into the store and played by the disk jockeys. I 
believe that this is only true of the most outstanding performer of 
the time. When a new artist makes a song popular, as in the case of 
my song, Hernando’s Hideaway, which was first recorded, and most 
popularly, by Archie Bleyer—it was his first record—it does not 
appear in the jukeboxes until after its success on the other charts. 

nfortunately, this is, of course, the rule rather than the exception. 

In fairness to the writers who create the works from which the 
jukebox operators profit, and in fairness to other users who pay 
when our works are used in public performances for profit, I urge 
enactment of S. 1870. 

(The prepared statement in full of Richard Adler is as follows :) 


STATEMENT OF RICHARD ADLER, IN Support or S. 1870 


My name is Richard Adler. I reside in New York City and am a composer 
and author of musical plays and musical compositions. After graduation from 
the University of North Carolina in 1943, I served in the Navy as a lieutenant 
(junior grade.) My service included 23 months in South America and the 
Pacific area. After my return to civilian life, I was associated with the 
production of a Broadway play that failed, called On Whitman Avenue, and 
started writing songs in 1946. When I wrote the Milwaukee Polka, the Silk 
Umbrella Polka, and the Rosalinda Waltz. In 1950, I had two songs that were 
played considerably in jukeboxes—Teasin’ and Strange Little Girl—a song in 
the country and western idiom. My songs since that time have included Even 
Now and Now Hear This in 1952; Rags To Riches, and Gypsy Girl in 1953. 

In 1954, I collaborated on part of the score for a review called Almanac, 
and also worked on the musical Pajama Game, which had such hits as 
Hernando’s Hideaway, Hey There, and Steam Heat. The next year it was 
my good fortune to write the songs for Damn Yankees. The hits in that show 
included Heart, Two Lost Souls, and Whatever Lola Wants. I have listed all 
these compositions because they have all resulted in great profit to the jukebox 
operators and have not returned anything to me, although other commercial 
users have paid when they used my works. 

I have read the Review of the Evidence Relating to the Copyright Law as 
it Applied to Jukeboxes, submitted by Chairman Joseph C. O’Mahoney of this 
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committee (S. Doc. 155) and wish to discuss one of the issues as framed by this 
committee, namely: “Should the jukebox pay royalties for public performance 
for profit if it popularizes music and creates a broader market for records?” 

Like every other writer, I have watched the popularity charts to see whether 
my songs in shows, as well as individual numbers, find public acceptance. 
Songwriting is a gamble. The producer of a musical show, the publisher of 
songs and the manufacturer of records all join in that gamble. Artists appearing 
on radio and television try out new material to add spice to their established 
repertories. The producer, publisher, record manufacturer and radio and 
television broadcaster all pay royalties for the use of these copyrighted works. 
If they did not, there would be small encouragement for authorship. In democra- 
cies such as ours, authors expect to be paid when their works are accepted by the 
public ; they expect no Government subsidy—in fact, would feel that any subsidy 
would smack of a return to the days when every author had his patron, and 
patterned his output to his patron’s taste. The only patron whose taste we 
songwriters can hope to please is the public. 

Thus those who help to popularize our works—while at the same time helping 
themselves—share with us the benefits derived from our labors and theirs. The 
jukebox operator rarely pioneers in giving a song the initial impetus without 
which it cannot succeed. He ordinarily places it in his box when the record 
has already shown signs of becoming popular. As I have said, I watch the 
popularity charts and have yet to find a single song of mine which has been 
pioneered by the jukebox industry. On the contrary the first charts on which 
my songs have appeared have been (1) most-played by disk jockey charts; (2) the 
best selling “pop” singles charts; and (3) several weeks later they automatically 
make their appearance on the jukebox charts. All other writers of hit songs 
to whom I have talked have had similar experiences. 

I would like to add, in fairness, that there are certan artists, such as Elvis 
Presley today, and Eddie Fisher a few years back, to mention two I know of, who 
are automatically put in the boxes as the new release is put into the store and 
played by the disk jockeys. I believe that this is only true of the most outstand- 
ing performer of the time. When a new artist makes a song popular, as in the 
case of my song, Hernando’s Hideaway, which was first recorded, and most popu- 
larly, by Archie Bleyer—it was his first record—it does not appear in the juke- 
boxes until after its success on the other charts. Unfortunately this is, of 
course, the rule rather than the exception. 

In fairness to the writers who create the works from which the jukebox opera- 
tors profit, and in fairness to other users who pay when our works are used in 
public performances for profit, I urge enactment of 8S. 1870. 


Chairman O’Manonry. The next witness. 
Mr. Green. Mrs. Helen Sousa Abert. 


STATEMENT OF MRS. HELEN SOUSA ABERT 


Mrs. Apert. I am Helen Sousa Abert, daughter of the late John 
Philip Sousa, who wrote, The Stars and Stripes Forever. 

Chairman O’MAnoney. I am sure that everybody in the United 
States knows John Philip Sousa. 

Mrs. Apert. That is very nice of you to say that. Of course, he 
was born in Washington, as I was. Althought father’s work took 
him in many parts of the world, he never forgot this was his home- 
town. You perhaps know he served in two branches of the service. 
He was leader of the Marine Corps Band from 1880 to 1892 and he 
was the musical director of the VI Army Corps in 1898, and musical 
director of the Great Lakes Naval Training Station from 1917 to 1919. 

One of the things he was very proud of was the fact that he had 
been instrumental in helping to found the American Society of Com- 
posers, Authors, and Publishers. He was also vice president of that 
society from 1924 until his death in 1932. He was very interested 
in relief work that ASCAP does but it is a part of ASCAP’s activ- 
ities that is not very well known to the public. 
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I have come here today, I’m really following in my father’s foot- 
steps, because he was always more than anxious to come and speak 
for a cause that he considered just. 

Mr. Green. Mrs. Abert, you do have a written statement? 

Mrs. Azert, Yes. 

Mr. Green. Do you want it filed as a part of the record? 

Mrs. Apert. Yes. 

Chairman O’Manoney. That will be made a part of the record. 

Mrs. Azert. Shall I continue? 

Chairman O’Manoney. Yes; your time isn’t up. 

Mrs. Azert. I lost my train of thought. 

Chairman O’Manoney. You were speaking about your father. 

Mrs. Aserr. Yes, and the relief work. He knew so well, I mean 
during the early years before ASCAP was started, and he knew so 
well how much you needed protection of every kind because, for in- 
stance, you take the number I mentioned, Stars and Stripes Forever, 
and the others. They are all in the public demand today and Stars 
and Stripes, because it was writen before 1909, father never received 
one penny for the hundreds, thousands, probably millions of records 
that were made of that number. 

I also come here not only as a member of ASCAP through my 
father, but I come also as a member of the public. You spoke, Mr. 
Chairman, of the music that the public wants to hear. Well, the 
public won’t have music unless composers are encouraged and authors 
are encouraged to create it. It is a very delicate thing. All idea 
things are delicate things and need encouragement, and they need 
protection. We realize we must have that kind of thing. The world 
must have it. You can’t just go along with other things, and I re- 
member once years ago, I was in Tientsin, China, and my husband 
and I were leaving on the midnight train that night for Yingkow in 
Manchuria. Well, I was positively afraid because I began to feel 
very, very ill. As I dressed for dinner, I thought, “Heavens, I can’t 
leave,” and then outside the hotel was a little park for the bandstand 
and to that bandstand every night came a different regimental band 
from the different countries there. That night it happened to be, I 
think, the 9th Cavalry of our Army and they played some of the 
Follies music, some of Irving Berlin’s, Jerome Kern’s, Victor Her- 
bert’s, and some of my father’s music. My illness disappeared and 
that is why the public must have music and the composers must be 
protected. 

Thank you, Mr. Chairman. 

Chairman O’Manoney. Thank you very much. 

C plause. ] 

e prepared statement in full of Mrs. Helen Sousa Abert is as 
follows 4 


STATEMENT OF Mrs. HELEN Sousa ABERT IN Support or S. 1870 


I am Helen Sousa Abert, daughter of the late John Philip Sousa. I reside in 
New York City. My father’s birthplace was Washington, D. C., where I, too, 
was born. In appearing before you in support of Senate bill 1870, I feel that 
I am returning to my home. 

I am certain that you gentlemen are familiar with my father’s works, among 
which are The Stars and Stripes Forever, Washington Post March, Semper 
Fidelis, Liberty Bell, El Capitan, King Cotton, Imperial Edward, Thunderer, 
High School Cadets and Corcoran Cadets, a Princeton student song. My 
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father’s marches earned for him the title of the “March King.” John Philip Sousa 
was leader of the Marine Corps Band from 1880 to 1892; musical director of the 
Sixth Army Corps in 1898, and musical director of the Great Lakes Naval Train- 
ing Station from 1917 to 1919. 

My father’s music earned him honors in this country and in many nations 
throughout the world. One distinction which my father was particularly proud 
of was being one of the founders of the American Society of Composers, Authors, 
.& Publishers in 1914 and serving as vice president of the society from 1924 until 
his death in 1982. My father had great compassion for the less fortunate mem- 
bers of his craft and was instrumental in setting up the society’s relief fund 
which not only aids indigent members of the society, but the heirs of those who 
made their contribution to our Nation’s music prior to the formation of ASCAP. 
Under the articles of association of ASCAP, my father’s heirs succeeded to his 
membership and continue to receive royalties for the performances of those of 
his works which continue to be protected by copyrights. 

We do not receive any royalties from jukebox performances. My father’s 
music is part of America’s musical heritage—a fact which is borne out by per- 
formances of his works on jukeboxes. Jukeboxes did nothing to popularize his 
songs, for the present-day jukebox did not come into existence until long after his 
songs were written. 

I should like to refer to some of my father’s statements back in 1906, when he 
appeared before a joint committee of the Senate and House of Representatives. 
At that time he was concerned with the use of music by the manufacturers of 
‘brass disks, cylinders, and perforated music rolls without any payment to the 
creators of the music. This was a time when the phonograph was known as the 
talking machine and the only coin-operated machines in existence were in penny 
parlors. For a penny you could put on an ear tube and listen to sound from a 
talking machine. What John Philip Sousa said in 1906 about the piracy of the 
disk manufacturers is apt today regarding the confiscatory acts of the jukebox 
industry. He stated: 

“* * * (T)hey take the copyrighted copy, sell it and do not give the owner of 
the copyright a penny of royalty for its use; and they could not do this if the 
-eomposer had not written it and the publisher had not published it, and I want 
to be paid for the use of my property.” 

Since 1906, the mechanical devices for reproducing the musical creations of this 
Nation’s composers have improved a thousandfold; the cost to the public is not 
“a penny but nickels, dimes, quarters, and half dollars; but the creators of the 
music have yet to receive-even a penny for the use of their music on coin-operated 
machines. 

As you gentlemen know, any royalties composers receive for the use of their 
works is for a limited time—today it is 56 years—a very short time in terms of 
the extended life span we enjoy today and exceedingly short when you consider 
the widows and children left behind. Composers live to see their original works 
fall into public domain, after which they receive nothing for the use of their 
original works. My father’s Stars and Stripes Forever is now in the public 
domain. Because it was written prior to 1909, he never received one penny for 
all the phonograph recordings of this work and nothing from its use on jukeboxes. 
My father lived to see the sale of sheet music decline due to the influence of the 
phonograph. He often received 744 cents for a piano copy of sheet music and 
either nothing or 1 cent from the record manufacturer. The writer today does 
‘enjoy some compensation from the phonograph recordings of his work, but 
nothing from the profitable public performances on jukeboxes. For those who 
-are less successful writers than my father, every little bit of income encourages 
them to go on, so that they, too, may make their contribution to our musical 
history. A writer is entitled to compensation for the short term of his copyright 
from all sources which perform his works publicly for profit. 

The sentiments expressed in the following statement made by my father in 
1906 before Congress are shared by our present-day writers: 

“* * * T found this morning in Washington a composition of mine that was 
copyrighted in 1872, Moonlight on the Potomac, That is 35 years ago. I was 
.& little bit of a fellow, I am not now a decrepit old man. I have children who are 
in their teens, and I think that the limit of the copyright might very justly be 
‘extended. That may possibly yet be of some benefit to my children.” 

My father lived to see that copyright expire; I have lived to see the Stars and 
Stripes Forever, Washington Post March, Semper Fidelis, Thunderer, and many 
more fall into the publie domain. 
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I strongly urge this committee to give favorable consideration to S. 1870 to 
insure to America’s composers that they will receive compensation for the use 
of their property on coin-operated machines for the short term our law permits 
composers to protect their property. 

Chairman O’Manonry. The next witness, please. 

Mr. Green. Mr. Edwin Hughes. 


STATEMENT OF EDWIN HUGHES, EXECUTIVE SECRETARY, 
NATIONAL MUSIC COUNCIL 


Mr. Hucues. Mr. Chairman, may I hand you a copy of my re- 
marks? I will take just about half the time, so someone else can use 
the extra minutes. 

Chairman O’Manoney. You may be seated, if you desire. 

Mr. Hugues. My name is Edwin Hughes. I am the executive sec- 
retary of the National Music Council, which is located at 117 East 
79th Street, New York City. 

As the chairman is no doubt aware, the National Music Council was 
chartered by the Congress of the United States in 1957. It is the 
only active musical organization now holding a congressional charter. 
It is a nonprofit, membership corporation, founded in 1940, com- 
posed of representatives of musical associations of national scope and 
activity throughout the United States. It serves its members as a 
forum of expression of opinion, for the interchange of information, 
for the coordination of their public-service efforts, and for the devel- 
opment and appreciation of the art of music and the fostering of 
ethical standards in the musical professions and industries. 

The council is supported by contributions from members and non- 
member organizations, including industrial firms and individuals 
prominent in the music world. Its 45 member organizations have a 
total individual membership of over 959,000. The member organiza- 
tions include the Amateur Chamber Music Players; American Acad- 
emy of Teachers of Singing; American Composers Alliance; American 
Guild of Musical Artists; American Guild of Organists; American 
Guild of Piano Technicians; American Matthay Association; Ameri- 
can Music Center; American Musicological Society; American Per- 
forming Rights Society; American Society of Composers, Authors 
and Publishers; American Society of Music Arrangers; American 
String Teachers Association ; American Symphony Orchestra League ; 
Broadeast. Music, Inc.; Delta Omicron; Hymn Society of America; 
Institute of Jazz Studies; League of Composers and International 
Society for Contemporary Music, United States branch; Leschetizky 
Association of America; Moravian Music Foundation; Mu Phi Epsi- 
lon; Music Educators National Conference; Music Library Associa- 
tion; Music Publishers’ Association of the United States; Music 
Publishers’ Protective Association ; Music Teachers National Associa- 
tion; National Association for American Composers and Conductors; 
National Association of Music Merchants; National Association for 
Music Therapy; National Association of Schools of Music; National 
Association of Teachers of Singing; National Federation of Music 
Clubs; National Guild of Community Music Schools; National Guild 
of Piano Teachers; National Music Camp; National we Associa- 
tion: National Piano Manufacturers Association of America; Phi 
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Beta; Phi Mu Alpha Sinfonia; Pi Kappa Lambda; Sigma Alpha 
Tota; Society for the Publication of American Music; Songwriters’ 
Protective Association; United States Army, Navy, and Air Force 
Bandsmen’s Association. 

The National Music Council has at its general meetings expressed 
its support of legislation which seeks to place coin-operated phono- 
yraphs on the same basis as other fields of the entertainment industry. 
The antiquated Copyright Act of 1909, in my opinion, should 
promptly revised to remove this longstanding inequity, which ex- 
empts a healthy and growing industry from payment to the creators 
of the musical works from which it derives its profit. 

There are today no legal justifications for an exemption which 
places jukebox operators in the same category as philanthropic insti- 
tutions, churches, and schools. In view of the millions of dollars 
reaped by the jukebox industry from the free performance of copy- 
righted musical works, there is certainly no economic justification 
for this exemption. Furthermore, this exemption is unfair to all 
other commercial users of music who pay for the use of musical 
property. 

I am glad to note that S. 1870 goes a step further than previous 
bills by exempting location owners—such as tavern proprietors, drug- 
store owners, and others—from liability for infringement unless the 
location owner owns and operates the jukebox. In other words, the 
bill introduced by Senator O’Mahoney places the responsibility for 
payment where it belongs—on the jukebox itself. 

I much appreciate the opportunity of appearing to testify in sup- 
port of S. 1870. 

Chairman O’Manoney. Thank you, Mr. Hughes. 

The next witness. 

Mr. Green. Mr. Burton Lane. 


STATEMENT OF BURTON LANE, PRESIDENT, SONGWRITERS’ 
PROTECTIVE ASSOCIATION 


Chairman O’Manonry. Good morning. 

Mr. Lane. Good morning. 

Senator Dirksen. Do you have a prepared statement ? 

Mr. Lane. Yes, I thought they were given to you. 

(At this time the prepared statements of Mr. Lane were produced.) 

Chairman O’Mauoney. Proceed, Mr. Lane. 

Mr. Lane. My name is Burton Lane and I am a composer of music. 
I am sometimes referred to as a production writer because my com- 
posing is mainly for theatrical and motion picture scores. The music 
of Finian’s Rainbow was composed by me, and recently I wrote the 
score for the musical version of Junior Miss produced on television by 
CBS on December 20, 1957. 

However, songs from theatrical, motion picture, and television pro- 
ductions are often published and recorded and thereafter are con- 
sidered to be popular songs. Members of the committee may have 
heard some of my songs, which include Everything I Have Is Yours; 
I Like New York In June, How About You; Old Devil Moon; How 
Are Things In Glocca Morra; When I’m Not Near The Girl I Love, 
I Love The Girl I’m Near. 
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In addressing the committee today, I speak not only for myself 
but as president of Songwriters Protective Association, SPA is an 
organization of writers of songs which has been in existence for more 
than 25 years. Its sole function is to improve the status of people 
engaged in writing and composing lyrics and music. Its membership 
comprising more than 2,700 American writers is spread throughout 
the country. SPA is not engaged in business, it makes no siulta, it 
does not exploit music, and is supported entirely by the dues of its 
members. Its doors are open to all writers of music and lyrics and 
the writing of songs is its only criterion for membership. 

Not being a lawyer or an historiat. I shall not attempt to discuss 
either the doctrines of law or the origin of the jukebox exemption, 
or the various suggestions which have been made to eliminate this 
special privilege. I should like to speak as a working songwriter whose 
livelihood depends upon his composition of songs and the royalties 
derived from their use in the entertainment world. The jukebox 
plays an important part in the entertainment world, and has super- 
seded to a great extent the playing of music by living musicians in 
places of public entertainment. 

My information is that the public pays into the jukesboxes some- 
where between half a billion and a billion dollars every year to listen 
to the music written and composed by the people of my craft, and 
that we do not receive a single penny for these performances, which 
are both public and for profit. The mechanical royalty which we 
receive for the recording of our songs is not a substitute for perform- 
ance fees. It is a royalty paid by the manufacturer of the record who 
sells it to the jukebox operator. This royalty is limited by statute to 
2 cents, and is the same whether the record is bought for home use, 
or for performance for profit on radio, by Muzak, or in a jukebox. 

The astonishing part of the law is that although the jukebox opera- 
tor is part of the entertainment industry, he is the only one who does 
not pay for the music he uses. The writers of the country do not ask 
Congress to establish any new principles, but ask only that everyone 
be put on an equal level, and that the special privilege now enjoyed 
by the jukebox operator be eliminated. 

As a layman, it is difficult to understand why jukebox operators 
should be privileged persons in the use of music; why they should be 
able to use songs for nothing when the public pays them half a billion 
dollars or more to listen to these songs. Every businessman must pay 
for the raw material which he uses in his business. The clothing man- 
ufacturer must pay for his woolens; the shoe manufacturer for the 
leather, and so on down the line. Why, then, should the songwriters 
alone be treated by the law as second-class citizens and be denied 
the right to collect when his songs are being used for profit ? 

I suggest that the situation is Seenbebaly ridiculous. If a phono- 
graph or other machine were used to play music in a public place 
such as a restaurant and is started by hand, or by any electrical or 
mechanical machine device other than putting a coin in a slot, there 
is no exemption and the writer is entitled to performance fees. The 
only factor which gives the jukebox operator the special privilege is 
that small part of a jukebox mechanism which starts the music by 
the insertion of a coin. 
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This difference in starting the machine is hardly a logical basis on 
which to deprive a writer of his earnings from the performance of 
his music, 

I am told that even before I was born Congress decided that it was 
good public policy for writers and composers to receive royalties when 
their songs were performed publicly for profit. And I am told that 
throughout the free and civilized world it is likewise believed to be 
good public policy to recognize that part of a writer’s property in his 
song consists of his right to receive royalties when his songs are played 
in public places. That doctrine is part of our concept of the private 
enterprise system in which a song is considered property. Conse- 
quently, it should be treated like any other property, and any person 
who uses a song in a commercial enterprise should compensate its 
owned for that use. 

A jukebox operator is engaged in business and charges his customers 
each time they listen to a song. It is wholly illogical for the law to 
turn a writer’s property over to the operator by relieving him from the 
obligation of paying for the use of that song. 

On behalf of all writers of music, those who are established in their 
profession, those who are trying to get a foothold, and those who will © 
enter the profession in the future, we earnestly urge that the special 
privilege now accorded to the jukebox operator be eliminated. Weask 
that he, like everyone else, be required to pay proper royalties for the 
use of music. Music is the commodity he sells, and it is the product 
out of which he makes his profit. What we ask is only that the laws 
of the land be amended so as to keep faith with the intent of that sec- 
tion of the Constitution which refers to a writer’s exclusive right in 
his writings. We look to you, the Congress, for it is to our mutual 
interest as citizens that this injustice be done away with, and that the 
jukebox operator be required to pay for the raw materials in his 
business, which, in this case, are the songs which we, the songwriters, 
write. 

Chairman O’Manonry. Thank you, Mr. Lane. 

Mr. Lane. Thank you, very much. 

Chairman O’Manoney. The next witness. 

Mr. Green. Dr. Douglas Moore. 


STATEMENT OF DOUGLAS MOORE, PROFESSOR OF MUSIC, COLUMBIA 
UNIVERSITY 


Chairman O’Manoney. Good morning, Mr. Moore. 

Dr. Moore. Good morning. Here is a copy of my statement. 

I should like the privilege of emphasizing 1 or 2 statements that are 
contained in my general statement. 

Chairman O’Manoney. Your statement will be printed in the 
record. 

Dr. Moorr. Thank you. Let me first introduce myself. I told you 
a moment before, I represented a somewhat special aspect of this situ- 
ation, that of the serious composer. The composer of symphonies and 
operas in this country. 

Chairman O’Manoney. Don’t you think these other fellows are 
serious ? 
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Dr. Moore. They invented the term, sir. We didn’t invent it. In 
fact we don’t like to be thought of as too serious. It has a sort of 
connotation of solemnity that we don’t think belongs to our field. 

Senator Dirksen. You say they invented the term ? 

Dr. Moore. The popular composers invented the term in referring 
to our branch of music. 

Senator Dirksen. How do they refer to their branch / 

Dr. Moore. Popular. 

Senator Dirksen. I thought they might refer to it as nonserious. 

Dr. Moore. No, it is popular and serious. Those are the two cate- 
gories in ASCAP. 

I was born in Long Island, N. Y., and for 32 years I have been on 
the faculty of Columbia University. I am at present executive officer 
of the department of music. I am a life member of the American 
Academy of Arts and Letters, and former president of the National 
Institute of Arts and Letters. 

As a composer, I have written in all the large forums, symphonies, 
chamber music, and choral music, and presently my opera, the Ballad 
of Baby Doe hasa repertory of the Center Co. .s New York. My opera, 
the Headless Horseman, has the honor of being the first American 
opera to be recorded on ’ stenophonic tape by Westminister, that just 
came out this winter. 

What I want to emphasize, if you permit me to use the term “seri- 
ous” since there has been some question as to whether there are in- 
stances that we are affected by this problem of the jukeboxes. [| 
believe that our two fields are coming more closely together. We 
have the evidence in recent years of the great success of George Gersh- 
win in both fields. We have Leonard Bernstein who was a Polish 
composer of symphonies as well as a composer of Broadway shows, 
incidentally, the first American-born citizen to be given the honor 
of the musical direction of the New York Philharmonic Orchestra. 
We find that there are evidences of our music appearing on the juke- 
boxes and we believe that the spread of our type of music will result 
in a still larger infusion of this music that is demanded by the public 
in this readily accessible form. 

Therefore, we urge you very strongly to consider the impropriety 
of this invasion of the performing right by this special exemption. 
You see, we have nothing to sell but sound and sounds only exist in 
performance. We have “nothing that you can buy and take home 
with you. 

When the records came out, it was a serious threat to the integrity 
of the performer but that was recognized in the copyright bill “that 
the performance on a record was equivalent of a performance in a 
concert hall. Now, if this record is permitted to be exempt from the 
performance royalties in such a large field as the jukeboxes, we feel 
that it is definitely an invasion of our rights anda great danger. The 
opponents of the legislation say it should not be granted because 
ASCAP, which would receive a large share of the money, is a preda- 
tory organization and distributes its money unfairly. Let. me tell you 
that I have been a member of ASCAP since 1938 and have been on 
the board of ASCAP for—since last year. I have found no evidence 
whatsoever to support an accusation of this sort. I believe that 
ASCAP very conscientiously, very honestly attempts to distribute its 
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revenues for the benefit of those composers and writers who have 
achieved the performance. 

There are two aspects of ASCAP which I do not think are gen- 
erally known, and I speak of it in my statement. I wish to emphasize 
them here. One is that the symphonic and concert field, which does 
not earn the large revenue that the popular music does, is treated 
with a special consideration in the ASCAP field. For instance, the 
expense of collecting the money from symphonic orchestras and con- 
cert halls is borne by the whole organization, although the moneys 
that come in in that field are distributed to the serious composers 
alone. They are considerably augmented from the revenues of the 
popular composers. I wish to go on record as saying that this is a 
very fine gesture, one which is very much appreciated, and one which 
is of great cultural importance to the country. 

The other thing I somewhat hesitate to mention, but I think it 
should be mentioned, that is as chairman of the relief committee in 
ASCAP, I have had occasion to note the tremendous amount of good 
that is done from the funds which ASCAP has for the relief of dis- 
tress among composers and writers, and it does not limit that relief 
to members of the society. 

You may have heard some years ago the very distinguished com- 
poser Bela Bartok who came to this country as a refugee from Hun- 
gary. He had not established connections with the American public. 
It was very difficult for him to support himself. During this period, 
all his works were not in the ASCAP catalog. He was taken care of. 
His medical expenses were taken care of by the American society as 
an obligation to American music. I honestly believe over the years 
ASCAP has been one of the great friends of American culture. 

Finally, I would just like te say one word endorsing the remarks of 
the State Department which are included in your report. They call 
your attention to the fact that it is somewhat embarrassing to have 
to represent to foreign composers that certain industries here are 
privileged to interfere with their collection of royalties. Interna- 
tional regulations being what they are, it seems to me that point is 
worth consideration. 

Thank you very much. 

Chairman O’Manonry. Thank you, Professor Moore. 

Any questions ? 

(No response. ) 

(The prepared statement, in full, of Dr. Douglas Moore is as 


follows :) 


STATEMENT OF DoUGLAS MOORE, IN Support oF §S. 1870 


My name is Douglas Moore. My residence is in New York City where I am 
MacDowell professor of music at Columbia University. My association with 
music has been primarily in what has been called serious music. Following my 
graduation from Yale University in 1917 and intervening service in the Navy in 
World War I, I continued my musical studies abroad and then returned to 
the Cleveland, Ohio, Museum of Art as an organist, lecturer, and curator of 
musical arts. My debut as a conductor was in 1923 with the Cleveland Sym- 
phony Orchestra in a performance of my own composition, Four Museum Pieces. 
A Pulitzer scholarship enabled me to return to Paris in 1925, following which I 
began my association with Columbia University. My operas include The Ballad 
of Baby Doe, The Devil and Daniel Webster, White Wings, The Headless Horse- 
man, and Giants in the Earth. The latter work was awarded the Pulitzer prize 
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in 1951. Among my orchestral works are Pageant of P. T. Barnum, Village 
Music, In Memoriam, Symphony of Autumn, Symphony in A, Farm Journal, and 
Cotillion. I will forbear listing my other works, except to state that they include 
two books about musical history and appreciation. 

A member of the National Institute of Arts and Letters, I served as its 
president from 1946 to 1952. 

Although few serious works are played in jukeboxes, the composers of operas 
and symphonies join the writers and publishers of popular works in supporting 
8S. 1870 which would place jukebox operators on a parity with other commercial 
users in paying for the public performance of copyrighted works for their profit. 

There was a time—and not so long ago—when no payment was made in 
America for the performance.of serious works by our symphony orchestras. 
Today we are compensated, and the number of Americans writing in this field 
has increased as a result. Serious music today in the United States has made 
tremendous advances. Formerly, musical education was incomplete without 
European training; today talented young people can find no better instruction 
than is offered in our universities as well as in such distinguished centers as 
the Juilliard, Curtis, and Eastman Schools, to name but a few. 

Our composers have been a significant factor in this healthy shift from our 
dependence on the Old World. My operas, The Devil and Daniel Webster, The 
Ballad of Baby Doe, and Giants in the Earth have had a fine reception. Re- 
cently, the whole musical world applauded the performance at the Metropolitan 
Opera House of Vanessa, an opera written by Samuel Barber and Gian-Carlo 
Menotti. Aaron Copland’s new work, his Third Symphony, won a similar success. 
Another composer, the versatile Leonard Bernstein, has been appointed conductor 
of one of the world’s greatest orchestras, the New York Philharmonic, the first 
American to have been so honored. Mr. Bernstein, by the way, also composed 
the music for West Side Story, a current Broadway hit. 

Now what does all this have to do with 8S. 1870? 

In the first place, some of the composers I have mentioned today are repre- 
sented in jukebox programs. As a matter of fact my own composition Jenny 
Lind, which is a selection from Pageant of P. T. Barnum, has been performed 
on jukeboxes. Since George Gershwin’s Rhapsody in Blue, there has been a 
much closer relationship between popular and the so-called serious music. Not 
only do many composers excel in both fields, but the fields themselves appear 
to move closer together. In fact, I know that on some jukeboxes there are 
separate sections programing serious music. These facts coupled with the 
tremendous growth in the audience for the more serious works lead me to 
believe that the programs on the jukeboxes of the future will contain many 
symphonic and operatic works. For this reason, my colleagues and I are per- 
sonally interested in the passage of S. 1870, apart from our genuine desire to 
see justice done in behalf of those who write in the so-called popular idiom. 

To emphasize another point, I would like to draw on my experience as chair- 
man of the symphonic and concert committee of the American Society of Com- 
posers, Authors, and Publishers. Among the serious composers in ASCAP are: 
Messrs.. Bernstein, Copland, Barber, and Menotti, as well as Deems Taylor, 
Howard Hanson, Paul Creston, Norman Dello Joio, Lukas Foss, Fritz Kreisler, 
and others. In addition, the membership includes some of the leading publishers 
in the field of serious music. 

Our society has since its inception been a strong supporter of the serious com- 
poser. It is not generally realized that we share in the royalties received by 
the society for all its works, popular and serious. As you know, all of the 
symphony orchestras in the United States operate at a loss. This is also true 
of the Metropolitan Opera in New York. These organizations do not pay the 
composer very much money. This must be contrasted with the practice of the 
European countries where traditionally the governments of the countries sup- 
port the symphony orchestras and the serious composers. 

In recognition of the limited opportunities for performances in symphony 
halls and the contributions made to American culture by the serious writers, the 
popular writer members of ASCAP permit the serious music department to 
operate without cost to the serious writers, and support a schedule of distribu- 
tion under which the serious writers in ASCAP receive more for each per- 
formance of their works than the society receives from the symphony and con- 
cert halls. In recent years, composers of serious music have been able to support 
themselves from the money received through the society from these perform- 
ances. If symphony orchestras can pay for the performance of these works 
surely the highly profitable jukebox industry can, too. 








MUSICAL COMPOSITIONS ON COIN-OPERATED MACHINES 29 


American writers receive royalties when their works are performed abroad 
on jukeboxes but nothing here at home—we are placed in the curious position 
of our domestic property getting greater protection abroad than at home. The 
State Department has called attention to this anomaly in urging a repeal of 
the present jukebox exemption. 

As a musical historian I can honestly state that were it not for the generous 
consideration given us through our membership in ASCAP, the wonderful meta- 
morphosis of which I have spoken might never have occurred. 

With one further observation from my personal experience I shall conclude. 
I am chairman of the relief committee at the society. In such capacity I have 
become familiar with one of the most heartwarming and moving phenomenon 
within my experience. Quietly and with no publicity the society assists many 
persons in the musical world who are in need. Its assistance to Bela Bartok, 
who was not a member at the time, has been widely acknowledged as the means 
of prolonging his life and enabling him to create some of his greatest works. 
Widows and children of distinguished composers and authors whose life and 
works preceded the formation of the society have been made secure through 
royalties received from the society. This policy is not a new one with the 
society. In fact, even during the first 7 years of ASCAP’s existence when no 
general distribution was made, the record shows that assistance to those in 
need always was approved by the directors. It is public information that in 
recognition of the contribution of Edward MacDowell, creator of the famous 
To A Wild Rose, a selection from his Woodland Sketches, Mrs. MacDowell regu- 
larly received moneys from the society to the same extent as if MacDowell had 
been a member. This was not relief. The same is true of Mrs. Ethelbert 
Nevin, whose husband was the composer of Mighty Lak’ A Rose, Narcissus, 
and other works. 

Speaking on behalf of my colleagues in the world of serious music, I strongly 
urge the subcommittee to take note of our plea in behalf of S. 1870. The effect 
of its enactment will be to strengthen the position of all composers in America. 
The ultimate beneficiary will be the country as a whole and in turn the ex- 


panding number of our citizens who recognize, understand, and appreciate 
music. 


Chairman O’Manonry. The Chair is advised that we have a dis- 
tinguished visitor from Berne, Switzerland, Mr. Jaques Seratan, who 
is the director of the International Copyright Union. Is Mr. Jaques 
Seratan in the room? 

Mr. Seratan. Yes, I am. 

Chairman O’Manonry. Won't you come forward and take a chair 
at the table, please ¢ 

Mr. Seratran. Thank you, sir. 

Chairman O’Manonry. We accord you the dignity that belongs 
to your position, sir, by sharing the table with us. 

Mr. Seratan. Thank you, sir. 

Chairman O’Manonry. The next witness. 

Mr. Green. Mrs. Vera Wardner Dougan. 

Chairman O’Manonrey. Mrs. Dougan. 

Senator Dirksen. Do you have a statement ? 

Mrs. Doucan. Yes, I have filed two here. 


STATEMENT OF MRS. VERA WARDNER DOUGAN, PRESIDENT, 
NATIONAL FEDERATION OF MUSIC CLUBS 


Mrs. Douaan. My name is Vera Wardner Dougan of Duluth, Wis. 
I was born in Chicago, educated in the Illinois schools, colleges, and 
conservatories. 

I am president of the National Federation of Music Clubs, the 
largest musical organization in the world. It isa charter organization 
of the National Music Council which was granted a charter by Con- 
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gress in 1956. I am vice president of the National Music Council. 
T am also a member of the President’s People to People program in 
the music committee and on the auditorium commission. The Na- 
tional Federation of Music Clubs currently cosponsors National Music 
Week with the cooperation of the American Music Conference. 

The Federation of Music Clubs is nonpolitical, nonsectarian, non- 
profit. It is an educational, philanthropic, cultural corporation, in 
which no officer or chairman receives remuneration for services ren- 
dered. It is composed of thousands of music clubs in the 48 States 
and the District of Columbia. 

Its purpose is to raise the musical standards of our country, to 
aid and encourage music education, and to promote the American 
composer, the young artist, and the musical youth of the Nation. 

We also help with music for the blind, with the Braille Institute, 
and also veterans who have served their country and whose musical 
careers have been interrupted. 

Its membership is over 600,000. These members are musicians who 
are teachers, composers, concert artists, choral and symphonic socie- 
ties, music patrons, students, music departments of schools and col- 
leges, and amateurs; people at the grassroots who love and appreciate 
good music and recognize it as a vital force in their lives. 

Ever since it was organized 60 years ago, the National Federation 
of Music Clubs has supported legislation for the promotion of music 
and the arts in the United States, and opposed bills which it thought 
discriminatory or unjust to the creative or performing artists. The 
entire membership of the federation believes in the justice of the bill 
S. 1870 and hopes it will be reported from the committee and brought 
on to the floor of the Senate for the following reasons : 

The copyright law of 1909 is completely outmoded. Any legal 
or economic justification for the exemption of payment of per form- 
ance fees by owners of coin-operated machines has long since dis- 
appeared. The law was written before jukeboxes came into existence ; 
and no one dreamed, at that time, that these coin-operated machines 
would appear, playing music for profit, to become the gigantic indus- 
try it.is today. 

2. The existing law is shamefully discriminatory against all other 
commercial users of recordings, who do pay performance fees for the 
use of copyrighted music. W hy should only one group— and the 
largest commercial user of recorded music in the United States at 
that—reap all the financial harvest from jukeboxes? The industry 
certainly does not belong in the same category as educational or reli- 
gious nonprofit institutions, for it is truly ‘big business and for profit 
in every sense. The fact that it is exempt from tax and payment of 
performance fees at the expense of the rightful owners of the music, 
and of other users of recorded music, is therefore unfair and unjust. 

3. The use of another’s work for making a profit without the con- 
sent of the owner and without compensating him, is contrary to the 
principles of the American democratic system. Our organization 
believes the yy oom should have the right to make a living from 
the fruits of his labors; to get a financial return for his creative en- 
deavors, if he is to continue to exist and to compose. For an industry 
to exploit a commodity (in this case, music) which has been apro- 
priated without permission of the owner and without which com- 
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modity the jukeboxes would be worthless, is un-American and also 
detrimental to the cultural development of the United States. If 
those who write music would be given part of these profits, more of 
our finest composers might be interested in writing for the coin-oper- 
ated machines, thereby raising musical standards throughout our 
Jand. 

I come from Wisconsin, the dairy State. I wonder how the farmers 
and dairymen would react if certain individuals took their milk with- 
out paying for it, and without permission, put it in containers, and 
sold it for profit. from dispensers into which coins are dropped to 
obtain the product? I think that governmental leaders would quickly 
join the farmers in a ery for justice. Then if these individuals pro- 
tested that because they paid for the dispensers and 2 cents each for 
the bottles, they were entitled to the milk and all the payments 
dropped into the coin- -operated machines, would they be listened to 
with sympathy and respect, and the farmers ignored ? And if the 
bottles could be used over and over again, each time refilled with the 
farmers’ milk to bring more profit to the owners of the dispensers, 
would their case versus the farmer who owned the cows and labored 
to produce the milk—without which the dispenser would be worth- 
less—would this case be debated for years? If so, there would be 
no dairy industry, and the cows w ould be sold for beef, | Laughter. | 

My husband is a dairyman and a farmer and I know all about 
dispensing. [ Laughter. | 

We who believe in moral law in our Nation’s cultural progress, 
in the rights of the individual to his own property in the right of 
contract, and in the famed principles of our democracy, fairness and 
justice, are troubled and shocked that the inequity has not been 
recognized and righted a long time ago. 

Since the promotion and encouragement of the American creative 
artist is a primary phase of our program, obviously this situation 
is of grave concern to all members of the National Federation of 
Music Clubs. Therefore, we implore your favorable action on bill 
S. 1870, that it be taken from committee and strongly supported on 
the floor of the Senate. 

[ thank you very much for the opportunity to express the views 
of my organization. 

Chairman O’Mauonry. We were very much pleased to haye you 
here. I think it will be marked in the record that you appeared also 
on behalf of the dairy farmers. 

Chairman O’Manonry. Next witness. 

Mr. Green. Mr. James Thomas. 

Mr. Thomas. Good morning, Mr. Chairman. 

Chairman O’Manonery. Good morning, Mr. Thomas. 


STATEMENT OF JAMES THOMAS 


Mr. Tuomas. I reside in Winona Lake, Ind. I was born and raised 
in Virginia and am a graduate of Randolph-Macon College, Lynch- 
burg, Va. 

In December of 1955, I became president of the Rodeheaver Co. 
in Winona Lake, succeeding the late Homer Rodeheaver. I am inter- 
ested in community service and serve as head of the Boys’ Club of 
Palatka, Fla., in addition to being a Rotarian and a Shriner. 
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It is a privilege for me to appear before this subcommittee to sup- 
port S. 1870. 

The Rodeheaver Co. was founded in 1910, 48 years ago, by Homer 
Rodeheaver, who, as I am sure you all recall, was a famous evangelist, 
closely associated with Billy ‘Sunday. Our company is a leading 
publisher in the field of religious music. Because we publish sacred 
music, our works are less frequently performed in sukphones than are 
the popular songs of most commercial music publishers. Of course, 
in many areas of our country, gospel music is extremely popular and 
can be heard in jukeboxes. Like other music publishers, we receive 
no payment for this kind of commercial performance alone among all 
commercial performances. Unlike most publishers, a substantial 
part of our company’s revenues is derived from the sale of hymnals 
to churches and church groups. 

I should like to address myself to the argument made by jukebox 
operators that the special exemption in favor of jukebox operators 
should not be repealed because repeal would mean serious injury to 
manufacturers and operators of jukeboxes, who have relied on the 
exemption in building their business. 

The argument may be stated this way : 

Since jukebox operators have long been using property of song- 
writers and publishers without payment, and since they have in the 
past represented that they cannot afford to pay, it would be morally 
and legally wrong to compel them to pay for future uses. 

This argument ‘overlooks a number of important points, and rests 
on an assumption about which I have grave doubts, namely, that the 
operators really cannot afford to pay anything to the owners of the 
music they purvey to the public. Obviously, the argument must fall 
unless that fact can be established. To this observer, the industry 
appears to be flourishing, with more and better mac hines finding their 
way to more locations. The first of the points the operators ov erlook 
is that the Congress would, I think it is clear, never have taken away 
from copyright owners the right to collect royalties for public per- 
formances for profit rendered by coin-operated machines if it had 
been able, in 1909, to think in terms of the multimillion-dollar juke- 
box industry of today, rather than the coin-operated novelty devices 
found in penny arcades around the turn of the century. 

The second important point overlooked by the operators is that it is 
generally agreed to be morally and legally wrong for one to seize 
another’s property and use it for his own profit without payment and 
against the will of the property owner. If this be admitted, as I 
think it must, it is a very short step to the conclusion that continuation 
of the jukebox exemption is also morally and legally wrong because it 
legalizes such seizure and use without payment or permission. 

The jukebox operators also overlook the fact that the test of 
whether there should be a royalty when a musical composition is per- 
formed publicly, has been established by the courts to be whether the 
purpose of the performance is for profit. The test is not whether 
profit actually results. It is plain that jukebox operators do perform 

ublicly for profit in fact and, but for the special exemption, in law. 

‘here is no logical reason why their performances shall not be deemed 
public performane es for profit unless a fee is charged for admission 
to the place where the rendition occurs, and the iNogic al exemption 
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works to the detriment of writers and publishers and gives them an 
advantage not enjoyed by any other commercial user of music. 

Many commercial ventures fail, and these include some that use 
music, such as radio and television stations, dancehalls, nightclubs, 
cocktail lounges, resort hotels, etc. If any commercial user in any of 
these classes were to argue that he should be exempt from payment of 
royalties because his business was not operating at a profit, no one 
would take him seriously. 

I do not believe the situation is different with respect to the jukebox 
operators who have, in the past, claimed that they cannot afford to 
pay for music, and yet who, in fact, sell nothing else, and whose indus- 
try appears to be in very healthy condition, if one can judge from the 
number of establishments where one finds jukeboxes located, and from 
the fact that the public is now required to pay 10 cents for about 2 
minutes of music, which, until recently, could be purchased for a 
nickel. 

There are, I suppose, small jukebox operators and distributors just 
as there are small music publishers. The small fellow may be losing 
money in both industries. Assuming for the sake of argument that 
this is the fact, why should the jukebox industry get its raw material 
free when the music publisher must pay for his raw materials—his 
paper, the salaries of his arrangers, the printer, and, of course, the 
songwriter. Should any business be privileged to sell another’s goods, 
services, or art without paying for them, solely because it says it can- 
not afford to pay ? 

In turning over in my mind the possible justifications that one 
might offer today for continuing the windfall enjoyed by the jukebox 
operators for so many years past, I was struck by the fact that the op- 
erators have for years had the advantage of a fortuitous occurence: 
Their devices are claimed to fit the literal description of being “coin- 
operated” and they have thus gained an advantage intended for an 
entirely different type of device in the fr amework of an entirely dif- 
ferent business. A giant industry with multistate operations has 
reaped what was sown for the local novelty penny arcade. 

Under these circumstances, there can be no real justification for 
continuing indefinitely this discrimination in favor of jukebox oper- 
ators at the expense of the creators of this music. 

Jukebox operators continue year after year to buy expensive new 
machines and put them in more and more locations. They are now a 
large and well-organized industry doing an enormous business esti- 
mated at more than $500 million annually. 

In conclusion, though I speak primarily for publishers of sacred 
music, I know that all who are really interested in American music 
from a creative standpoint are for this bill. 

Chairman O’Manronry. Next witness. 

Mr. Green. Miss Carolyn Leigh. 


STATEMENT OF CAROLYN LEIGH 


Miss Lercu. My name is Carolyn Leigh. I live in New York City. 
After attending Queens College in New York City, I did continuity 
and scriptwriting for radio and television, and some advertising work. 
It had always been my hope and ambition to write songs. T his was 
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first realized in 1951 with my first successful song called I’m Waiting 
Just for You. Among the shows for which I have written the lyries 
are Mary Martin’s Peter Pan, on Broadway and television, and four 
90-minute television shows, including Heidi. The Peter Pan show 
had one song that won considerable acclaim, I’ve Gotta Crow. 

After several published songs which could not be called hits, I wrote 
Young at Heart, in 1953. It became a hit and has since 1954 become 

a standard and has sold well over a million records. To date, the 
aggregete of my royalties from both the sale of records and sheet 
music, as reported by the publisher, totals less than $13,000 for the 
entire 4-year period. 

My next popular songs were How Little We Know and You Bring 
Out the Lover in Me, in 1956. 

During the current year one of my songs, Witchcraft, has been high 
on the best-seller lists. 

All these songs have been popular in jukeboxes. The song I’m 
Waiting Just for You was released in seven recorded versions in 1951. 
From the sale of those recordings, plus the sale of sheet music, I re- 
ceived less than $2,500. Even though in 1957 it enjoy ed a revival via 
a Pat Boone recording, I am told I can only expect $2,000 more. This, 
of course, does not include amounts received from public performances 
for profit in mediums other than jukeboxes. 

To the extent that I have a choice in the type of works which ! 
write, I prefer musical shows. 

The writing of a musical show may take as much as a year or even 
longer, and the entire product of a year’s work may be a great success 
or a great failure, but that is a gamble that every writer takes will- 
ingly. At the present time I am engaged in planning and writing a 
musical comedy for the Theater Guild. I have agreed to do a 
musical version of James Thurber’s The Wonderful O, to be produced 
for television by Jule Styne. It will take upward of a year to do this 
show. My income expectancy from this show should include payment 
for the original telecast and any subsequent public performances for 
profit thereafter, except those in jukeboxes—plus any royalties from 
sheet music and records. 

As I have pointed out, the royalties from these last two sources— 
sheet music and phonogr -aph records—are not always great, even for 
successful works. 

The only way that a writer can be compensated for the effort and 
the talent expended in creating musical works, is by receiving royalties 
from those who profit from the use of those works. That includes the 
publisher on sales of sheet music, the phonograph-record manufac: 
turer, the radio and television stations, the nightclub operator, the 
roller rink, the hotel, the dancehalls, and all other enterprises engaged 
in giving performance es for profit. Even symphony orchestras pay 
when they use the works written by my contemporaries in the serious 
field. They recognize that this is the only way that the creation of 
these works in America can be properly encouraged. Only the juke- 
box operators claim the right to profit from the works we create with- 
out permitting us to partici ipate. 

It is true that they have had his windfall since their business began 
in 1985—only because of a quirk in the 1909 copyright law. I recog- 
nize and applaud their enterprise but I should think they should like- 
wise accord me the same recognition. 
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It is in this spirit that I ask you to please report S. 1870 favorably, 
so that the content of the copyright law may conform with the basic 
concepts and rights which are this Nation’s heritage. 

Senator Dirksen. Miss Leigh, you don’t believe in those classified 
advertisements appearing in some magazines: “Be a songwriter and 
make big fees” ? 

Miss Leign. Not this way, I don’t. Thank you. 

Chairman O’Manoney. Thank you, Miss Leigh. Next witness, 
please. 

Mr. Green. Mr. John D. Marks. 

Chairman O’Manonery. Mr. Marks. 

Mr. Marks. Yes, sir. I believe my statement has been filed. 

Chairman O’Manoney. Your statement is being filed and it will 
appear inthe record. You may summarize it. 


STATEMENT OF JOHN D. MARKS 


Mr. Marks. I am a composer and author and publisher of many of 
my own songs. Since 1957 I have been a member of the board of 
directors of the American Society of Composers, Authors & Pub- 
lishers. 

I am primarily here as a composer whose rights are at stake along 
with other composers. I have written approximately 100 published 
songs; some of them hits, some near hits, and most of them flops. 

I was graduated from Colgate University in 1931 where I was 
elected to Phi Beta Kappa and continued my musical educational at 
Columbia University and later in Paris. I have served 4 years in the 
Army. In 1942 I enlisted as a private and became a captain. I was 
awarded the Meritorious Service Plaque. I served with General Pat- 
ton’s Third Army from Normandy to Salzburg, Austria. I received 
the Bronze Star Medal and four battle stars. But for the grace of 
God, I wouldn't be here today. 

My best known work is Rudolph the Red-Nosed Reindeer. 

Senator Dirksen. Did you write that ? 

Mr. Marks. Yes, sir. It has become an international perennial 
Christmas song—in England and other countries. In other countries 
when this song is played on a jukebox, I am paid. Strangely in my 
own country I am not paid. I know mine is one chance in a million 
that I happen to write such a song. I did write it and I do feel it is 
my property and it is one phase of royalties which I am not receiving 
and I feel that is exemption even to the jukeboxes. 

It is also difficult for me to understand why, for example, in the 
Mayflower Hotel if there is a three-piece band and they play the song 
I get paid; but if there is a jukebox in the same room and somebody 
puts the nickel in, I don’t get paid. 

The jukebox people claim they help popularize songs. The jukebox 
people did not popularize Rudolph, but rather rode in on the wave of 
its popularity created elsewhere. The repeated performances, the 
overexposure if you like, of most compositions on jukeboxes con- 
tributes to the short life of most hits today. 

One of the arguments used by the jukebox operators is that song- 
writers are being adequately compensated through sale of records and 
sheet music and royalties from public performances for profit, ete. 1 
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do not think jukebox operators should set themselves up as judges 
of proper compensation for songwriters. Like most writers, I came 
up the long hard way and naturally I resent this. 

Chairman O’Manoney. When did you write Rudolph ? 

Mr. Marks. 1949. 

I should also like to emphasize this to the committee ; that songwrit- 
ing is a most hazardous profession. There is no way to guarantee the 
success of any song. Even Oscar Hammerstein, certainly one of the 
. songwriters of our time, had been highly successful and yet 

ad to weather 10 consecutive years of failure. Since those 10 years, 
as everyone knows, his star has been shining very brightly; but it is a 
possibility that star might nev Sa shine again. 

Just to conclude this, bill S. 1870 will restore to all writers and pub- 
lishers a property right which Shingreies would probably not have 

taken away in 1909 if it had been able to foresee the present-day juke- 
box industry. I urge you to restore that right so that copyrights be- 
longing to a songwr riter or published will be its own property in its 
entirety. 

Thank you. 

Senator Dirksen. Is this a full-time occupation with you, Mr. 
Marks? 

Mr. Marks. It is 24 hours a day and sometimes 7 days a week. 

Senator Dirksen. Is that generally true, or is it an avocation rather 
than a vocation ? 

Mr. Marks. Songwriting, I think, is one of the most difficult pro- 
fessions and with the greatest possible competition. 

Senator Dirksen. W ell, if they keep running these ads that I see 
now and then to become a songwriter and make big fees, I think, Mr. 
Chairman, why, we'll take a little whirl at it one of these days if you 
get a little time. Write the Senate Blues, for instance. [ Laughter. ] 

Mr. Marks. Senator, I think every w riter in this room will tell you 
those ads are a little misleading. 

Senator Dirksen. Well, I am delighted to hear you say it. 

Chairman O’Manonry. I would like to have you give a try at writ- 
ing the Song of the Subsidy. [Laughter. ] 

"Thank you very much. 

Mr. Marks. Thank you, sir. 

(The prepared statement in full of Mr. John D. Marks is as 
follows:) 


STATEMENT OF JOHN D. MARKS, IN Support or S. 1870 


I am John D. Marks. New York City is my residence. I am a composer and 
author, and the publisher of many of my own songs. Since 1957 I have been a 
member of the board of directors of the American Society of Composers, Authors 
& Publishers. 

Among my most popular works over the past 22 years are: Rudolph the Red- 
Nosed Reindeer; The Night Before Christmas Song; When Santa Claus Gets 
Your Letter; I Heard the Bells on Christmas Day; I Wouldn’t Know Where To 
Begin: Summer Holiday; Neglected; Don’t Cross Your Fingers, Cross Your 
Heart: Address Unknown; Who Calls; We Speak of You Often; and She'll 
Always Remember. 

To give you some of my background I should like to tell you that I was 
graduated from Colgate University in 1931 where I was elected to Phi Beta 
Kappa. I continued my musical education at Columbia University and later in 
Paris. 

I served 4 years in the Army in World War ITI. In 1942 I enlisted as a private 
and became a captain, commanding a separate company which was awarded the 
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Meritorious Service Plaque, serving with General Patton’s Third Army from 
Normandy to Salzburg, Austria. I received the Bronze Star Medal and four 
battle stars. 

I appear before this committee in support of 8. 1870. 

My best known work is Rudolph the Red-Nosed Reindeer. It has become an 
international perennial Christmas song—one of the standards in the music 
business. Because of its subject, the majority of its performances are concen- 
trated in the short Christmas season. Rudolph can be heard on most jukeboxes 
during that time of year. 

I consider myself fortunate. Very few writers have had the good fortune to 
number among their works, compositions that have become part of Americana as 
has Rudolph. It has brought me returns from records, sheet music, and public 
performances for profit commensurate with its popularity and its contribution to 
the enterprises of others, except in the case of performances on jukeboxes. Ap- 
propriation of my works by the jukebox operators is nothing less than confiscation 
of my property for their private benefit. 

If jukeboxes were to start using the very popular new records of plays, poems, 
and other literary works read by famous actors, the copyright owner would be 
paid under the present state of the law. As a publisher, I had to spend substan- 
tial sums of money to exploit Rudolph—this is true of every composition the 
public hears. The jukebox people did not popularize Rudolph, but rather rode in 
on the wave of its popularity created elsewhere. The repeated performances— 
the overexposure if you like—of most compositions on jukeboxes contributes to 
the short life of most hits today. 

One of the arguments used by the jukebox operators is that songwriters are 
being adequately compensated through sale of records and sheet music and 
royalties from public performances for profit, other than jukebox performances. 
They also argue that if they were required to pay royalties the way other com- 
mercial users of copyrighted music are required to do, some of the benefits would 
go to songwriters and publishers who are already prosperous. 

I do not think jukebox operators should set themselves up as judges of proper 
compensation for songwriters and music publishers. Like most writers, I came 
up the long, hard way and naturally I resent any effort by jukebox operators 
to tell me how much I am entitled to receive for my songs. 

The jukebox operators are apparently unconcerned with the thousands of 
struggling writers and publishers who need royalties from all commercial users 
of music, in order to survive in the music business. Of course, those who are 
struggling the hardest are the new writers and publishers to whom we must look 
for the music of tomorrow and whom we must encourage. 

The operators’ argument ignores completely the fact that this bill will benefit 
all songwriters and publishers, regardless of whether they are affiliated with 
any performing right organization, regardless of the size of their catalogs, and 
regardless of whether they are prosperous, in the eyes of the jukebox operators. 
In this connection, I might respectfully remind the committee that the American 
Society of Composers, Authors & Publishers has gone on record as having no 
vested interest in this bill, apart from the interest of its individual members. As 
a member of the board of directors of that society, I can assure this committee 
that any reasonable system for securing just compensation to all who create 
America’s music will be heartily welcomed by the society. 

In concluding this statement in favor of the repeal of an outmoded exemption 
favoring one class of commercial users of copyrighted music, against all others, 
I should like to emphasize for the committee that songwriting is a most hazard- 
ous profession. There is no way to guarantee the success of any song. Each is 
a separate gamble. Even Oscar Hammerstein, certainly one of the greatest song- 
writers of our time, had been highly successful and yet had to weather 10 con- 
secutive vears of failure. 

Since those 10 years, as everyone knows, his star has been shining very brightly. 
We tend to forget the possibility that it might never have shone again, despite 
all his efforts and talents. 

I urge this committee to remember that most songwriters and music publishers 
are not prosperous. This bill will restore to all writers and publishers a prop- 
erty right which Congress would probably not have taken away if, in 1909, it 
had been able to envision the present-day giant jukebox industry. I urge you 
to restore that right so that a copyright belonging to a songwriter or publisher 
will be his own property in its entirety. 
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Chairman O’Manoney. Next witness. 

Mr. Green. Mr. James F. McHugh. 

Chairman O’Manoney. Mr. McHugh, we are glad to hear from you. 

Mr. McHvuen. Thank you. It is a great pleasure to be here in 
Washington coming from California. 


STATEMENT OF JAMES F. McHUGH 


Mr. McHvueu. My home is in California. My home originally is 
Boston. My mother taught me to play piano and later I became an 
office boy at the Boston Opera House. At that time I received $8 a 
week. From there I got a job with the Irving Berlin Music Publish- 
ing Co., and I also received a salary of $8 a week there. I am very 
fortunate in having this wonderful American Society of Composers, 
Authors, & Publishers’ slip here dated 1922. It seems the figure “8” 
runs through my life. I got $8.47 the second quarter and $8.18 the 
third quarter. It dates back to 1922. [Laughter. | 

But 25 years later at a bond drive that I staged in Beverly Hills I 
sold $28 million worth of bonds, I think the biggest in the history of 
our country. 

I am also the recipient of a Presidential Citation which I received 
for writing war songs, Coming in on Wing and a Prayer, and the 
war bond songs for the Government and sung by Bing Crosby and so 
forth. So this all added up to this wonderful citation which George 
M. Cohan, and I believe Irving Berlin are the other recipients. 

To me, S. 1870 is a bill which, though sometimes called the jukebox 
bill, really should be called the music bill because in the final analysis 
it is the music on the record with which the bill is concerned. For 
this reason I would like to say a few words about where this music 
comes from. 

Well, I worked at publishing houses in New York. I recall vividly 
the writers who stopped in daily with their latest songs, to try and 
sell them to us. It was about 1922. Their practice was to make 
the rounds of the publishers during the daytime, then hit the clubs 
at night. On the weekends they moved out to Rockaway or Coney 
Island and the country spots, we always called it “where we could get 
a plug.” It was hard work, 7 days and 7 night a week. For every 
break they got there was hundreds of disappointments. 

My friends in this profession are hopeful that you gentlemen will 
see the justice of our cause. We know that even though our songs 
appear on the jukeboxes, they are never identified as ours because the 
title strip doesn’t list our names. Some of my own works which were 
performed on these machines last year were: I’m in the Mood for Love, 
On the Sunny Side of the Street, Lovely to Look At, Cuban Love 
Songs, Hubba, Hubba, Hubba, and so forth. 

I brought Tommy Dorsey, Jimmy Dorsey, and Glen Miller out. 
This whole band, I started them recording. I brought Duke Elling- 
ton out. I brought Gene Austin. I put them on Victor. I brought 
Rudy Vallee out and I put him on the Victor. IT have had many other 
acquaintances with writers. For Frank Sinatra, I wrote his first pic- 
ture. I wrote Perry Como’s first picture. I wrote Dick Haymes’ 
first picture, and so forth, down the line. I imagine in my time I 
have recorded and sold maybe 35 to 40 million records. I have had 
hits. 
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I am the head of the Red Cross of Beverly Hills. I was president 
of the chamber of commerce there and I am still on the board for 16 
years. I had the Jimmy McHugh Charities on the Pacific coast, a 
little civic work. I have given 35 polio respirators to the hospitals of 
Los Angeles. 

I would just like to say to the jukebox people I think it would be 
fair if we came to some realistic analysis whereby we could all share 
and just live happily. I think this would do the trick because after 
all, it is the same as the “Hit Parade.” They don’t play your tunes 
until they become hits either. 

Thank you very much. 

Chairman O’Manonery. Thank you, Mr. McHugh. We appreciate 
your coming here. 

(The prepared statement in full of Mr. James F. McHugh is as 
follows :) 

STATEMENT OF JIMMY McHvuGH, IN Support or S. 1870 


My name is Jimmy McHugh. My home is in California. I was born in Boston 
where my mother gave me my first musical instruction. Later, while I was an 
office boy at the Boston Opera House, I acted as accompanist for rehearsals. 
Though I was subsequently offered a scholarship to the New England Conserva- 
tory of Music, I declined in favor of a position with a publishing firm. Then 
I began writing songs on my own. 

To me, 8S. 1870 is a bill which, though sometimes called the jukebox bill, really 
should be called the music bill, because in the final analysis it is the music on 
the record with which the bill is concerned. For that reason I would like to 
say a few words about where this music comes from. 

When I worked at publishing houses, I recall vividly the writers who stopped 
in daily with their latest songs, to try and sell them to us. Their practice was 
to make the rounds of the publishers during the daytime, then hit the clubs at 
night. On the weekends they moved out to Rockaway or Coney Island and the 
country spots. It was hard work, 7 days and 7 nights a week. For every break 
they got there were hundreds of disappointments. 

The jukebox operators who use this music tell you that they also work 7 
days a week. The big difference is that when they make their rounds it’s to 
take the money out of their cashboxes. 

What I’m trying to say is that I hope you gentlemen realize that behind all 
of this music used on jukeboxes there is a story of hard work. Every once in a 
while you read about the so-called overnight success, but this is rare. I’m 
emphasizing this point because most authors and composers don’t readily talk 
about the hard work involved and will never tell you about their flops. 

Assuming that a song catches on, what reward can the writers expect? In 
the old days the biggest income came to the writers and publishers from sheet 
music. The rise in the use of the phonograph and the decline in the use of the 
piano gradually changed that situation. Now the average songwriter must 
rely on his performing royalties. 

We also take in a penny a song on record sales. There’s one point about that 
mechanical royalty I’d like to clear up, The penny per record, which is split 
up in most cases because there are only a few of us who do both lyrics and 
music, is only paid once. If the record is resold at secondhand we don’t receive 
anything further. In southern California, for instance, there’s a company which 
was reported in Billboard magazine February 19, 1955, to be selling over 500,000 
used records a year in drugstores, supermarkets, variety shops, and liquor stores. 
According to the artidle, over 80 percent of those records, which would be 400,000 
records, came from the jukebox operators. In other words, these operators resell 
their records for a dime or 15 cents, which means that the ultimate purchaser 
pays the 2 cents manufacturing royalty. 

My friends in this profession are hopeful that you gentlemen will see the 
justice of our cause. We know that, even though our songs appear on the juke- 
boxes, they are never identified as ours because the title strip doesn’t list our 
names. Some of my own works which were performed on these machines last 
year were: I’m in the Mood for Love; On the Sunny Side of the Street; Lovely 
To Look At; Cuban Love Song; Dame Crazy; Don’t Blame Me; Every Little 
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Moment; Exactly Like You; Hubba, Hubba, Hubba; I Can’t Believe That You're 
in Love With Me; I Can’t Give You Anything But Love, Baby; I Couldn’t Sleep 
a Wink Last Night; Lovely Way To Spend an Evening; Too Young To Go Steady; 
When My Sugar Walks Down the Street; Where Are You; and You're a 
Sweetheart. 

I think some of these songs have been on the jukeboxes for over 20 years. You 
know the old saying which begins, “I’d like to have a nickel for every time, 
etc.” Well, gentlemen, I don’t envy the jukebox operator the nickel or the dime, 
but I wish I could share a small fraction of it as I do from all other users of 
my music. 

I wish to thank this committee personally and on behalf of the thousands of 
other composers and authors and publishers for your courtesy in allowing me 
the privilege of speaking in support of 8. 1870. Speaking on their behalf, if I 
may, I also wish to reassure the jukebox operators that all we ask is fair treat- 
ment. Many of us have worked hard to achieve success, in the same way many 
of the operators have. We are really all in the music business, and I think it 
will be a great day for everyone concerned when we settle this matter in a 
businesslike way. 


Chairman O’Manoney. The next witness, please. 
Mr. Green. Mr. Stuart Hamblen. 

Chairman O’Manoney. Good morning. 

Mr. Hamsien. Good morning. 


STATEMENT OF STUART HAMBLEN 


Mr. Hamsten. I might say my name is Stuart Hamblen. I live 
in California. Before I got in the music business I had a varied life. 
For instance, I have been a schoolteacher. [Laughter.] 

In 1947 I was in the racehorse business. I was the fourth leading 
owner and trainer at the world’s biggest racetrack. 

Chairman O’Manoney. Did you ever perform at the Cheyenne 
Rodeo ¢ 

Mr. Hampten. No, sir; I didn’t. 

Chairman O’Manonery. Then you don’t count. [Laughter.] 

Mr. Hameten. I might say that there was one reason why I didn’t 
go there and that is the fees were not lucrative enough. 

Chairman O’Manoney. We are like the songwriters; we play for 
the fun. 

Mr. Hameten. I know; but I had a job there in Hollywood. I was 
21 years in radio with the same sponsors. I might say in my varied 
life I ran for the Presidency of the United States. 

Senator Dirksen. But that ticket you ran on. 

Mr. Hampien. Wait a minute, fellow. I showed. [Laughter.] 

Senator Dirksen. You don’t get paid for showing. 

Mr. Hamesten. How many people can say “I have run for the 
Presidency in the greatest nation in the world” ¢ 

After my defeat I went home and made a little money because I 
happened to write a song called This Ole House. If I couldn’t get 
ahead one way, I could do it another. 

Senator Drr«sen. It wasn’t This Ole White House was it? 
[ Laughter. | 

Mr. Hampien. No. I might say the Democrats wanted me to re- 
write the song to They Don’t Need That House Any Longer. 
[ Laughter. | 

You have, I might say, kind of coordinated my line of reasoning 
because I have not been up here before. To go ahead, I might 
say 
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Chairman O’MAHONEY (intenposang: Before you go ahead, I want 
to suggest a title for you: “Daddy’s Coming Home Again to the 
White House in 1960.” ‘tadghlert 

Mr. Hampten. I might say to you, sir, that if daddy comes home, 
it might be all right; but if the Vice President does, I am going to 
Australia. [Laughter. } 

Now, we will get along with what I have written down here. I 
have never been connected with any form of making a living, any 
job that has a parasite the size of the jukebox oper ators. [Laughter. | 

I might say that I have written some songs that have been hits. 
This Ole House, for instance sold more than 4 million records. An- 
other one of my songs, It Is No Secret What God Can Do, has been 
translated into 30 foreign languages. It is sung around the world. 
Open Up Your Heart and Let the Sunshine In. I might say I was 
one of the early converts of Billy Graham. As this gentleman stated 
a while ago, he writes serious music. I am dead in earnest about 
writing sacred music. I want to give people spiritual uplift instead 
of a moral downdraft. [ Laughter. | 

I might say that this law that you have that they are operating on, 
is, I believe, over 40 years old. There is a law out in California that 
reminds me of this law whereby a person could go to town on a 
streetcar and shoot rabbits but he couldn’t use a rifle. He could use 
a shotgun. Now, they have amended that law and put teeth in it 
because if you get on a streetcar and go to town and fire at a rabbit 
you are in trouble. They put teeth in that law and I am asking you 
gentlemen to put some teeth in this law whereby we can all get a 
little more to eat. 

That just about takes care of what I had to say because, as I said 
a while ago, I am not used to speaking to gentlemen of your caliber. 

Chairman O’Manonry. You are doing very well, Mr. Hamblen. 
| Laughter. | 

Mr. Hamsien. Well, I might say I was never defeated in something 
but—well, when I ran for the Pt esidency, I got a bad shellacking; but 
I try to live and let live. I honestly, in my own heart, think this law 
that they are operating on is a great injustice to all these men. I 
intend to carry on and ‘write songs, but ice I got into this business 
someone told me there was a skinflint game—regardless of what the 
ads say and I might say that most of the people that I have met in 
it are wonderful people. But I have run into some crooks in my life. 
For instance, in training horses, I have run into some fellows that 
are pretty shady; but there are some people connected with certain 
parts in this business that make those horsetraders look like a bunch of 
Sunday school kids. 

Chairman O’Manonry. Who do you represent ? 

Mr. Hameien. Mr, Hamblen. I own two publishing companies 
and at the present time I am writing for BMI. 

Chairman O’Manonry. Are you a member of BMI? 

Mr. Hampuen. Yes, sir. 

Chairman O’Manonry. Where was that organized, do you know? 

Mr. Hampien. Well, it was organized after ASCAP came into 
being. 

Chairman O’Manonry. Does it hold a charter from a State? 

Mr. Hampwen. Yes. 


25062—58——_-4 








42 MUSICAL COMPOSITIONS ON COIN-OPERATED MACHINES 


Chairman O’Manonry. What State? 

Mr. Hamesten. It holds a charter from the United States. I’m 
not 

Chairman O’Manoney. Well, perhaps you have a lawyer here. 

Mr. Hamsen. Yes, we have very able attorneys. That is one phase 
of life I have not. gotten into, is the law field. [Laughter. ] 

Chairman O’Manoney. Thank you ver y much, Mr. Hamblen. 

(The prepared statement, in full, of Mr. Hamblen is as follows :) 





STATEMENT OF SruarT HAMBLEN 


My name is Stuart Hamblen. Before I settled down to a career of songwrit- 
ing and song publishing, I had many and varied experiences. I have been, 
in my time, a schoolteacher, a cowpuncher, racehorse trainer, radio and record- 
ing artist, actor. I even ran for President of the United States on the Prohibi- 
tion ticket, and am proud to say that more than a million votes were cast for 
me. 

Among the songs I have been lucky enough to have written are It Is No Secret 
What God Can Do, Open Up Your Heart and Let the Sunshine In, and This Ole 
House. The last named sold more than 4 million records. It Is No Secret has 
been translated into 30 languages and has sold millions of records and song 
copies all over the world. Since I couldn’t be President, it is a consolation 
that I have been able to convey the message of that song. 

I was an early convert of Billy Graham’s, and count twnyself fortunate to be 
able to call him a close friend. He is very responsible for my deep interest 
and close association with sacred and religious songs. A glance at my catalog 
will show a vast preponderance of this type of composition. 

As a recording artist I have largely concentrated on religious songs. Last 
year my album of Grand Hymns recorded on RCA Victor was a factor, I like 
to think, in the general increase of religious music tales in general. 

Gentlemen, I think you know why I am here. I’m here to plead that a 
wrong be righted. For too long, a large and important industry has been using 
my product and the creative work of thousands of other songwriters in this 
country for free, and it’s time it was stopped. Whenever I go into a place 
where a jukebox is playing and I hear a song of my own, I say to myself: 
“What’s the matter with you, buddy?’ It just doesn’t make sense. Every 
other user of music in the United States pays for the right to use it—why 
should jukeboxes be exempted? Folks tell me that the people who enacted the 
law 50 years ago didn’t foresee this possibility. Well, sir, even Congressmen 
can’t always see 50 years ahead, and that’s what amendments are for. 

I know these people will say that jukeboxes make song hits, but let me tell 
you seriously—you can’t keep a great song down or push a bad song up. And 
if a writer, no matter who he is, writes a song that the public wants to keep 
depositing its coins for, why that’s the raw material that the jukebox needs, 
and it should pay for it. 

Can you imagine what would happen to all us writers if radio and TV 
took the same attitude? Well, I can tell you what would happen to Stuart 
Hamblen—he’d have to go back to cowpunchin’. 

Therefore, I ask you gentlemen in all humility to consider the facts carefully 
and amend the act so this unfair loophole will be plugged and that all con- 
cerned will be treated in the American way of fair play. 


Mr. Green. Mr. Bernie Wayne. 
Chairman O’Manongy. Mr. Wayne. 


STATEMENT OF BERNIE WAYNE 


Mr. Wayne. I hope to be the first man in history to break the 
record of 5 minutes. 

My name is Bernie Wayne. May I say first, I consider it a great 
privilege to testify here today, so that other songwriters and I may 
present our side of the story for you to hear and evaluate. 
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May I explain first who I am; and this is always a little embarrassing 
to a composer because, in his colossal conceit, he is sure that everyone 
everywhere knows just who he is and what he’s written. 

However, the more songs one writes, the more one finds that the 
world is doing other rather more important things at the same time. 

So, just in case you never found time to see my name on the sheet 
music and records, may I introduce myself as the composer of Laugh- 
ing on the Outside, Crying on the Inside, Vanessa, Blue Velvet, Port 
Au Prince, You Walk By, Veradero, etc. 

I started my writing career in 1940, and ever since have made my 
living asa professional songwriter. 

From 1944 to 1947, I was under contract to Paramount Pictures, 
where I wrote songs for Out of This World, The Lost Weekend, 
Caleutta, Masquerade in Mexico, Duffy’s Tavern, etc. 

Since 1953 I have recorded for two companies, Coral Records and 
ABC-Paramount. 

Well, so much for my career. Now to come to the reason why both 
BMI and ASCAP writers are here today : 

There are three main sources of income which accrue to a songwriter : 
A royalty on each copy of music sold; a royalty on each record sold; 
and performance royalties which are paid for the public performance 
for profit of the songs. 

These fundamental bread-and-butter sources of income exist because 
there are certain basic concepts about the right of authors to be paid for 
the use of the music which they provide. 

Writers are paid when their music is played on radio and television 
stations, whether live or on records, at hotels, in nightclubs, in dance- 
halls—indeed, every place where music is performed for profit has 
paid and continues to pay for this privilege. 

There is one important exception, and that is precisely why I am 
here. Of all users of music, the jukebox is the only one that pays 
nothing for the right to perform the music. I am told that this state 
of affairs exists because, in 1909, the authors of the copyright law 
could not have conceived that the vast jukebox industry of today would 
ever exist. 

The fact is that today literally billions of nickels, dimes, and quar- 
ters are poured into the jukeboxes every year. People put these coins 
into the machine because they want to hear the music written by my 
colleagues and myself. Certainly, the people who operate the juke- 
boxes make a profit from this silver stream. If this is not public per- 

formance for profit, I would like to know what it is. It seems to me 
absurd that, if one restaurant hires a band or even pipes in back- 
ground music, it pays the composer; whereas a competitor on the 
same street with a jukebox pays nothing. This absurdity is even more 
apparent when you think that the jukebox proprietor is collecting, 
and his two competitors are paying out money for the same music. 

The jukebox proprietors say that by playing our songs they help 
to popularize them and that they purchase records to perform them. 
Well, everybody who plays a song helps to make it a hit or a flop, de- 

pending on whether the song “has it” or not. So does practically 
every user of music buy either sheet music or records. 

Changes in all business occur in the natural development or evolu- 
tion of these businesses. The jukebox business has now grown big 
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enough to stand up and be counted, and to be willing to pay the writer 
for what the public pays the jukebox for. After “all, there can’t be 
many people who drop a dime in the jukebox just to see the lights go 
on. 

Chairman O’Manoney. 

We are very much obliged to you Mr. Wayne. 

Chairman O’Mauoney. The next witness, please. 

Mr. Green. Sydney M. Kaye. 


STATEMENT OF SYDNEY M. KAYE, CHAIRMAN OF THE BOARD 
AND GENERAL COUNSEL OF BROADCAST MUSIC, INC. 


Mr. Kaye. I will ask that my statement be made a part of the 
record and I shall not repeat the arguments why the jukeboxes ex- 
emption should be repealed. I am counsel and chairman of the board 
and general counsel of Broadcast Music, Inc. My name is Sydney M. 
Kaye. I have my offices at 575 Madison Avenue, New York C ity. 

Senator Dirksen. Tell us more about the BMI’ 

Mr. Kaye. It is a New York corporation that was formed in 1939. 
It became active in 1940. Its stock is held by some 624 broadcast- 
ing stations out of the 4,000 stations in the country. We license. We 
obtain from authors and from publishers, public performance rights 
and music and we license that music to broadcasters, hotels, restau- 
rants, and other establishments. We pay no dividends. We never 
have and we have no expectation of doing it. The money that we col- 
lect, is used to pay our overhead and is paid to writers and to authors. 
The music in which we have performing rights is music 

Chairman O’Manoney (interposing). “May I ask you this question? 
Do you use the compositions of authors and musicians who are not 
members of BMI? 

Mr. Kaye. Yes, we have no members. We are a corporation. We 
have affiliated writers who make contracts with us but we maintain 
a complete open-door policy. We close our door only on a song shark. 
Anyone who writes music and has any chance at all of having it 
disseminated, may license his music through us and our entire policy 
has been to exclude no one. 

Chairman O’Manoney. What isa song shark ? 

Mr. Kaye. I am glad to answer that because you have referred to 
these advertisements which appear in the magazines. 

Chairman O’Manonry. Not I. It was another member of the 
committee. 

Mr. Kaye. A very distinguished member of the committee. 

Chairman O’Manoney. Oh, yes. 

Mr. Kaye. Those are put in the paper by people who charge the 
composer for his music. No legitimate publisher is supposed “to do 
that. The publisher is to pay the writers and not collect from them. 
Many innocent people are victimized by those song sharks and they 
extract money from these people. 

Senator Dirksen. Have they ever been investigated by the Federal 
Trade Commission ? 

Mr. Kaye. Some of them have been indicted. BMI put out cireu- 
Jars which read a warning to people against them. 

Senator Dirksen. You say BMI was organized in 19397 
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Mr. Kaye. At that time ASCAP had no competition whatever. It 
was a complete monopoly. The broadcasters in 1938 endeavored to 
find out what the rates would be and couldn’t find out so they decided 
to start an alternative source of music which has been GMI. That 
was the result. BMI and ASCAP are now in competition. It is 
vigorous competition: but we are here today as allies in a common cause 
in ‘try ing to get proper rewards for the work 

Chairman O’Manoney (interposing). You are supporting the bill. 

Mr. Kayr. Most assuredly and most vigorously, and I have had the 
privilege of appearing before this committee and other committees in 
support of other bills. 

{ would like to address myself only to one argument that has been 
made by the coin-machine proprietors. They say they want to pay 
nothing at all because they are afraid of paying too much. BML is 
very proud of its record in edie music users. We have worked i e 
a friendly way with the trade associations. We have arrived : 
reasonable and amicable de: ils which both sides have found to be fair. 
We have not been involved in controversy. We would be mad and 
insane to try to kill a goose that could lay golden eggs if the law re- 
quired it to. Wew ant to cooperate with the committee in any way in 
connection with our fixing fair and reasonable prices. In fact, BMI 
would not be opposed to a very considerable lapse of time between the 
passage of the bill and its effective date so that the coin-machine 
operator could, without pressure, negotiate with us and learn that we 
have always respected and always will respect not only the rights of 
the creator but the rights of the user and I very earnestly advocate the 
passage of this bill. 

Thank you, very much, Mr. Chairman. 

Senator Dmxsen. Let me ask you a question. How do you dis- 
tinguish feewise between large and small broadcasting stations? Is 
it a flat fee ¢ 

Mr. Kaye. Oh, no; it is a percentage of the gross of the station so 
that each station pays in accordance with its size and economic status, 
and no difference whatsoever is made in the payment of a nonstock- 
holder than a stockholder. The 3,400 stations that are not stock- 
holders of BMI pay exactly the same amount, no more and no less, 
than the stations which are stockholders. 

Senator Dirxsen. Do you contract with composers for their output ? 

Mr. Kaye. We contract with composers on a contract which is quite 
loose and gives the composer escape clauses and we contract with pub- 
lishers. We acquire no rights bat public performing rights. We 
have no interest in any other tights whatsoever. 

Charman O’Manonry. How many broadcasting stations are affili- 
ated with your organization ? 

Mr. Kaye. As licensees, practically all stations. Practically all 
stations are alike by both BMI and ASCAP. We have sold no stock 
since around the time of our organization. 

Chairman O’Manonry. And do those stations hav e any advantage 
over nonmember stations. 

Mr. Karr. They have never received a penny in dividends. They 


have no advantage whatsoever over the stations which are not stock- 
holders. 
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Chairman O’Manoney. Do you have advantage in the rates they 

pay ? 
Mr. Kaye. Not one penny. There is not a penny’s advantage to 
a stockholder. You can regard this as a group of people who came 
in to create competition and having created competition, has never 
asked for anything more. 

Chairman O’Manoney. Would you be good enough to file with the 
committee, within the next week, a copy of the charter and a copy of 
your regulations, a copy of the type of contract that you make with 
the various groups of individuals with whom you associate. 

Mr. Kaye. I would be very pleased to do that, Mr. Chairman. 

Chairman O’Manoney. Thank you very much. 

(The requested information was subsequently received by letter 
dated April 28, 1958, and has been made a part of the files of the com- 
mittee. ) 

Senator Dirksen. Mr. Kaye, you did submit a memorandum the 
first time around on Senate 590? 

Mr. Kaye. That is right. 

Senator Dirksen. I notice that you refer to an executive confer- 
ence which took place with members of the subcommittee and the rea- 
son I raised the question is with respect to this suggestion which has 
some merit, I think, of a deferred effective date. Has that been dis- 
cussed with the jukebox people or with ASC AP, or with anybody else ? 

Mr. Kaye. Well, we have not discussed it with ASCAP. The juke- 
box people have never been willing to talk to us. It occurred to me as 
I prepared this statement that if I had for the first time in 50 years 
bargained in the field that was strange to me, I would be timid. | 
think that timidity in our case would prove to be unjustified but I 
know I wouldn’t like to have a gun against my head. I would like to 
have plenty of time and I think that would be a fair thing to do and 
I think within that time, the coin-machine operators who never will 
talk to us until the law is changed and until they have to, will find they 
can make a reasonable deal and I think they in the long run will be 
happier and will gain status if they pay for their raw material just as 
everyone else. 

Senator O’Manoney. Let me say that I think the record probably 
should show, as chairman of the subcommittee, 1 made every effort 
to bring out concessions on the parts of everybody involved in this 
matter and it proved to be an altogether futile effort. We couldn’t 
get the mood of conference to bring about a mutual understanding. 

Thank you, very much, Mr. Kaye. 

(The prepared statement in full of Mr. Sydney M. Kaye is as fol- 
lows :) 

STATEMENT OF SYDNEY M. KAYE IN Support or 8. 1870 

My name is Sydney M. Kaye. I am a member of the law firm of Rosenman, 
Goldmark, Colin & Kaye, with offices at 575 Madison Avenue, New York City. 

I am chairman of the board and general counsel of Broadcast Music, Inc.. 
and appear on its behalf in support of S. 1870. 

Broadcast Music, Inc., usually known as BMI, is a New York corporation. 
It acquires the right publiely to perform musical composition for profit from 
copyright proprietors and licenses these rights to music users of all categories. 


BMI licenses a substantial proportion of the current popular hits which are 
performed on jukeboxes. 
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Almost 50 years ago, the Congress exempted coin-operated machines from 
the general provision that persons who use music publicly for profit should 
pay for it. The report that accompanied the bill referred in this connection 
only to “the so-called ‘penny parlors.’” The “penny parlor” or “penny arcade” 
was an establishment at which a person could put a penny in a machine and 
hear a rendition of a tune through a pair of earphones. The penny parlor 
has long since disappeared; indeed, the penny itself has, for all practical 
purposes, become obsolete. But the coin-machine exemption remains as a 
vestigal and alien growth upon the body of our copyright law. 

The almost 50 years which have intervened since the jukebox exemption be- 
came law have seen revolutionary changes in the technology and economics 
of the coin-machine field. These decades have also seen a constant broadening 
and strengthening of the concept of payment for performance rights, and 
this payment now forms a basic principle of our copyright philosophy. 

The jukebox proprietors have, from time to time, advanced reasons why 
they, alone, should be exempt from the duty of making payment for the raw 
material that they use. All of these arguments have been specious. 

They have said that performance on a jukebox tends to popularize a musical 
composition. But this is true to equal or greater degree of every other type 
of public performance for profit. 

They have said that they buy phonograph records on which a royalty is paid. 
But most other music users also buy recordings or sheet music or, in the case 
of symphony orchestras, rent scores and parts. What is more, the copyright law 
itself says that the payment of recording royalties does not free the record on 
which royalty has been paid from further contribution in the case of public 
performance for profit. 

As an excuse for not paying at all, they have used the plea that they may be 
asked to pay too much. On this point, I will speak only for BMI. We are en- 
titled to be judged by our past history. For almost 18 years we have ne- 
gotiated with broadcasters, hotel operators, ballroom proprietors, skating rinks, 
night clubs, restaurants, amusement parks, the distributors of background music, 
and other music users. We have a record of having negotiated successfully 
with all of these groups and have had friendly relations with their trade asso- 
ciations. We have arrived at voluntary agreements with these users which 
they, as well as BMI, have found to be reasonable, fair, and nondiscriminatory. 
There is no reason to believe that we will not be equally sane and considerate in 
dealing with coin machines. Indeed, it would be contrary to our economic 
interest to act otherwise. 

BMI would have no objection to the lapse of a substantial period of time 
between the passage of this bill and its effective date, so that the coin-machine 
operators would have ample opportunity, without pressure, to ascertain for 
themselves that they can bargain with us on an amicable and sensible basis. 

This presupposes that the coin-machine operators will be willing to make a 
reasonable payment. Up to now, they have never shown any disposition to make 
any payment at all. They have merely tried to complicate what is fundamentally 
a simple matter of principle. There is no reason in law, logic, or justice why the 
coin-machine operator should not pay for the right to use the music which attracts 
the nickles, dimes, and quarters to his coffers. The laborer is worthy of his hire. 

I favor a simple and unconditional repeal of the coin-machine exemption. The 
present bill effectuates a compromise to which I have no objection. It exempts 
the proprietor of the location at which the coin machine is located, unless the 
proprietor of the location also controls the machine. 

In one respect the bill requires a minor amendment. The word “and” on page 2, 
lines 3 and 7, should, I think, be changed to “or,” lest some ingenious person place 
the control of the machine in one entity and the primary responsibility for the 
selection of the place where it is operated in another. If this were done, it would 
be argued that no person came within the definition of operator as contained in 
the bill and that no one, therefore, was responsible for payment. 

The historical reasons for the coin-machine exemption have vanished into the 
mists of history. The coin-machine industry has become a huge industry render- 
ing a useful service. The jukebox is one of the most important users of the right 
publicly to perform musical compositions for profit. Fifty years is long enough 
for a free ride. I earnestly urge the passage of this bill. 


Chairman O’Manonry. Next witness. 
Mr. Green. Mr. David Krengel. 
Chairman O’Manonry. Mr. Krengel. 
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STATEMENT OF DAVID KRENGEL, TREASURER OF WORLD 
MUSIC, INC. 


Mr. Krence,. My name is David Krengel. I am treasurer of World 
Music, Inc., and Republic Music Corp., two publishing companies 
which have been in business for the past is years. 

I am here in this capacity and, more importantly, to give you the 
views of the Association of Independent Publishers, Inc., of which I 
am treasurer and a director. This organization represents 102 music 
publishing firms, the majority of them affiliated with BMT. 

Our organization is here to plead for the correction of a wrong that 
was unintentionally committed when the copyright law was enacted 
in 1909. Certainly it was not possible to foresee, at the time when 
every other user of music was required to pay for the right to publicly 
perform music for profit, that so huge an industry as the jukebox in- 
dustry could possibly have come into existence. Had this been fore- 
seen, there is no doubt whatever in my mind that Congress would not 
have excluded the jukebox. 

Users of music of every description pay for the right to perform 
music publicly for profit. The only exception to this is the jukebox. 
This practice is completely unfair to the creators and the copyright 
owners of the music which is used. Moreover, it is unfair to those 
organizations that do pay for this privilege. For example, a restau- 
rant which employs a pianist or perhaps a trio pays for the right to 
use copyrighted music. Directly across the street, a restaurant which 
displays a fancy jukebox complete with hi-fi, for which its patrons 
must and do insert a never-ending stream of dimes and quarters in 
order to hear music, is exempt from paying for that right. 

The opponents have, in press releases and propaganda, asserted that 
this contemplated amendment will hurt the small-business man in this 
field, and may even put him out of business. This has been the tradi- 
tional cry of those who have for years been getting something for 
nothing. Speaking for the organization I represent, we feel sure that 
this fear is baseless. Certainly, our best interest is in seeing that the 
jukebox industry continues to flourish as it has in the past. 

The copyright law gives owners the right to license works for public 
performance for profit for a maximum of 56 years. After that, our 
property belongs to the public to do with as it wants. We, as the pub- 
lishers of this music, feel certain that you gentlemen will agree that 
there is no reason why the jukebox operator should have a 56-year 
headstart on the rest of America. 

Senator Dirxsen. Is the Association of Independent Publishers, 
Tne., identified with ASCAP in any way / 

Mr. Krenoev. No; it isentirely a trade organization. 

Senator Dirxsen. Mr. Krengel, I would like to ask you this ques- 
tion. I hope you won’t regard it as offensive or as a reflection on your 
testimony. 

Mr. Krencev. Not at all. 

Senator Drrxsen. I have noted with few exceptions nearly all the 
statements we have this morning have an identical format and were 
evidently prepared on the same mimeograph or reproducing machine. 
Were all these prepared in one place e and handed to you? 

Mr. Karr. May I answer that? The statements of four witnesses, 
Mr. Krengel, Mr. Hamblen, Mr. Wayne, and mine were prepared on 
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BMI’s mimeographing machine. I brought those three witnesses here 
with me. No other statements were prepared on that mimeographing 
machine and we had nothing to do with any other statements. The 
three gentlemen prepared drafts of their statements and submitted 
them to us. 

Senator Dirksen. Well, that accounts for some of them, but what 
about the rest of them? There are at least a half a dozen here that 
were prepared on the same machine, I notice as I examine the typogra- 

hy. Not that it is offensive or "detracts from the st: itement, but 
T would like to know. 

Mr. Krencen. I wouldn’t know about any others. 

Mr. Scuutman. Mr. Senator, may I say on behalf of Burton Lane, 
I believe that I—I represent the Songwriters Protection Association, 
sir. My name is John Schulman. I hope to speak to you later. On 
behalf of Burton Lane, a statement was prepared by “Mr. Lane and 
myself. I believe it was mimeographed in New Yor rk by our execu- 
tive secretary and was not mimeographed on another mac hine. Now, 
unfortunately, I wrote a statement down in typewriting and I am 
going to have it mimeogr aphed and I hope you won’t think because 
I picked some machine to mimeograph it that it wasn’t prepared by 
myself. 

Mr. Finxerstern. Mr. Chairman. 

Chairman O’Manonry. Mr. Finkelstein. 

Mr. FinKkesre1n. Some of the statements of witnesses who are 
members of ASCAP were prepared by them and association members 
of my staff or myself and were mimeographed at the ASCAP office. 

Senator Dirksen. That answers it. 

Chairman O’Manoney. You were about to state something about 
the preparation of your statement. 

Mr. Krencex. Well, I prepared the statement and went over it at 
the BM1 office and it was mimeographed at that office. 

Chairman O’Maunonrey. Very well. Thank you, very much. 

Mr. Krence.. Thank you, very much. 

Mr. Green. Mr. Chairman, the next witness listed is a representa- 
tive of the American Bar Association. However, I understand there 
will not be a personal appearance. There has been submitted, for 
record, a statement on behalf of the American Bar Association pre- 
sented by Mr. Adolph C. Hugin and was prepared by Harry G. 
Henn, Myron Taylor Hall, of Ithaca, N. Y., chairman of the com- 
mittee on copyright law revision of said association, with reference 
to S. 1870, the so-called jukebox bill, now before the Senate Commit- 
tee on the Judiciary. 

Chairman O’Manonry. Without objection, that may be made a 
part of the record. 


STATEMENT ON BEHALF OF THE AMERICAN BAR ASSOCIATION 


(The prepared statement in full on behalf of the American Bar 
Association is as follows :) 


STATEMENT ON BEHALF OF THE AMERICAN BAR ASSOCIATION 


This statement is made by Adolph C. Hugin on behalf of the American Bar 
Association and was prepared by Harry G. Henn, Myron Taylor Hall, Ithaca, 
N. Y., chairman of the committee on copyright law revision of said association, 
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with reference to S. 1870, the so-called jukebox bill, now before the Senate 
Committee on the Judiciary. 

S. 1870 would amend the Copyright Act (17 U. S. C.) by eliminating from 
section 1 (e) the jukebox exemption, which reads: 

“The reproduction or rendition of a musical composition by or upon coin- 
operated machines shall not be deemed a public performance for profit unless 
a fee is charged for admission to the place where such reproduction or rendition 
occurs.” 
and inserting in lieu thereof: 

“The reproduction or rendition of a copyrighted musical composition by or 
upon a coin-operated machine shall be deemed to be a public performance for 
profit, and the operator of any such machine shall be liable for any infringement 
of any such musical composition occurring through the use of such machine. 
As used in this paragraph, the term ‘operator’ means any individual, partner- 
ship, association, or corporation exercising ownership or primary control over 
any such machine and having primary responsibility for the selection of the 
place at which such machine is operated, but does not include the proprietor 
of such place unless such proprietor owns or exercises primary control over such 
machine and has the exclusive control over its placement for operation.” 

For the past several years the association has been in favor of the elimination 
of the jukebox exemption, as indicated by the following resolution passed by its 
section of patent, trademark, and copyright law on September 17, 1952, and 
approved by its board of governors on August 26, 1953 : 

“Resolved, That the association approves the principle of eliminating from sec- 

tion 1 (e) of the Copyright Act the exemption provided for coin-operated 
machines.” 
Neither the section nor the association has had an opportunity to consider that 
part of S. 1870 which purports to absolve nonoperator proprietors of admission- 
free places at which such coin-operated machines are operated and to define the 
term “operator.” 

One of the principal exclusive rights afforded composers of musical composi- 
tions by the Copyright Act is the right of public performance for profit. The only 
express exceptions are (1) performances of certain religious or secular works 
given for charitable or educational purposes and not for profit (17 U. 8S. C. 104), 
and (2) reproductions or renditions of musical compositions by or upon coin- 
operated machines unless a fee is charged for admission to the place where such 
reproduction or rendition occurs (17 U. S. C. 1 (e)). The latter exemption—the 
jukebox exemption—is limited to coin-operated machines. Thus, any unlicensed 
rendition other than by a coin-operated machine of a copyrighted musical com- 
position in a public commercial place, such as hotel, restaurant, bar, tavern, etc., 
would constitute an infringing public performance for profit. (See Buck v. Kelly, 
7 U.S. P. Q. 164 (D. Mass. 1930).) So, too, might the reproduction of a broadcast 
performance through the use of a radio receiving set (Buck v. Jewell-LaSalle 
Realty Co., 283 U. S. 191, 51 Sup. Ct. 410 (1931) ; Herbert v. Shanley Co., 242 U.S. 
591, 37 Sup. Ct. 232 (1917) ). 

The most-often-expressed reason for the inclusion in the 1909 act of the coin- 
operated machine exemption was to permit the playing of perforated rolls and 
eylinders on coin-operated machines in public commercial places. The exemption 
was understood to be satisfactory to the owners of musical compositions who felt 
that the playing of such compositions on coin-operated player pianos in the so- 
ealled penny parlors promoted the sale of sheet music. 

In the intervening half century the penny parlor has long since been replaced 
by the omnipresent nickel, dime, quarter, and half-dollar jukebox, a device un- 
heard in 1909. By 1955 there were 500,000 jukeboxes in operation in the United 
States, with over 200,000 potential locations yet unexploited ; jukebox manufac- 
turers were taking in more than $40 million annually; and jukebox operators 
more than $200 million annually. An industry of such magnitude is in no need 
of preferential treatment to the detriment of the publishers and composers of the 
more than 50,000 musical compositions copyrighted annually in the United States. 

Proof that the jukebox exemption is not required by the jukebox industry is the 
fact that the laws of no other country recognize such an exemption, and yet the 
jukebox industries in Canada, England, West Germany, and other foreign coun- 
tries where licensing is required are thriving, and the exportation of American- 
manufactured jukeboxes has grown significantly. 

In eliminating the jukebox exemption, S. 1870 makes the “operator,” as dis- 
tinguished from the proprietor of the place at which the jukebox is operated, 
liable for any unlicensed jukebox performance, The operators are well organized 
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in two trade groups—Music Operators of America, Inc., and Automatic Music 
Operators, Inc.—and capable of negotiating the necessary public-performance- 
for-profit licenses covering the desired copyrighted musical compositions from 
the owners of the compositions either individually or through the latters’ per- 
forming rights societies. The facilities for cooperative licensing on a fair basis 
are already in existence. The mutual self-interests of jukebox operators and 
musical composers and publishers, and the impact of the antitrust laws, should 
assure fair dealing in the public interest. 

For the above reasons, the American Bar Association recommends the elimi- 
nation of the jukebox exemption. 

Mr. Green. The next witness, Mr. Chairman, is Mr. Herman Fin- 
kelstein, general attorney for the American Society of Composers, 
Arthurs & Publishers. 

Chairman O’Mauonry. Mr. Finkelstein. 


STATEMENT OF HERMAN FINKELSTEIN, GENERAL ATTORNEY, 
AMERICAN SOCIETY OF COMPOSERS, AUTHORS, AND PUBLISHERS 


Mr. Finxevsrem. Mr. Chairman, my name is Herman Finkelstein. 
My office address is 575 Madison Avenue, New York, which happens 
to be the same address as Mr. Kaye. We are on different floors and 
I think the identification stops right there. 

Chairman O’Manonry. Your office does not include more than one 
floor. 

Mr. Fryxecsret. It includes two floors, Mr. Chairman, but they 
are remote from the 20th floor on which Mr. Kaye is located. I hap- 
pen to be a lawyer who has heard a number of witnesses support the 
legal question about as much as I think they can be explored. 

‘T should like to address myself, if I may, to the issues as set forth 
by this committee after the executive session and as reported in Senate 
Document 155. Those issues are, first, whether the ikebos exemption 

(a) Would the repeal of this exemption be seriously injurious to manufac- 
turers and operators of jukeboxes?” 
should or should not be repealed, and 

I think the best answer to that question is contained in the letter 
of the Library of Congress to which the chairman referred and which 
has been madea part of therecord. I should like to refer to a few lines 
from that letter. Mr. Mumford says: 


1. When this exemption was written into the law in 1909, coin-operated music 
machines were relatively few and of no great commercial importance. The juke- 
box industry of today has developed since 1934 and is now a business of major 
magnitude. Several thousand operators (estimates range from 6,000 to 10,000 
own and operate several hundred thousand jukeboxes (estimates range from 
400,000 to 550,000), placed in restaurants, roadhouses, taverns, bars, hotels, and 
similar establishments, under an arrangement for a division of the receipts 
between the owner-operator and the proprietor of the establishment. The gross 
revenue from the operation of jukeboxes now runs into several hundred million 
dollars a year. But the composers and authors, whose musical creations are 
the basis of this whole enterprise, are excluded by the statutory exemption from 
receiving and remuneration for the commercial performance of their music in 
jukeboxes. 


Now, that is a pretty substantial business. It isn’t surprising that 
the jukebox operators would urge it. They would be seriously in- 
jured by this law. That has alw ays happened whenever a law is 
changed. The copyright matter has been a matter of development. 
Originally, the only right was to contro! the reprinting of work. The 
authors of dramatic works and authors of novels found that others were 
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profiting from the dramatization of their work, and in 1956 the right 
to control or to be “as for dramatic performances were first given to 
copyright owners, but there was quite a storm about giving it. 

A lot of people that had theaters said it would ruin them. Long 
before that, to give the committee an idea of how difficult it is to enact 
legislation in this field, in 1834 when Henry Clay, chairman of a com- 
mittee such as this, of the Senate, reported that we should recognize 
the property rights of others of foreign countries in the United States. 
That was in 1834, but it wasn’t until 1891 that a law was enacted per- 
mitting foreign authors to enjoy payment for the use of their works 
in this country. The thing that prevented it, well that would put 
the publishers out of business who were engaged in publishing these 
foreign works without paying anybody for it. Everybody concedes 
the greatest inducement to the promotion of American literature came 
with a law that provided that foreign authors shall be paid because 
that removed from competition with our authors’ works that were 
being used without any payment whatsoever. It happened with re- 
spect to phonograph records. The authors had no right to be paid for 
the recording of their works on the phonographs. In those days they 
came in and said not only will we be put out of business by the authors 
but there is one company, Alonion, that foresaw that law would be 
enacted and got a lot of rights. Other people said, “Why the Alonion 
company will get a monopoly if this law is enacted.” Rather than 
prosecute the Alonion company for violating the antitrust laws, there 
was put in this law a provision that once the work was recorded with 
the consent of the copyright owner, any other manufacturer can re- 
cord that work without dealing at all with the author on paying him 2 
cents a record. 

Now, it makes no difference whether it is a rock-and-roll number or a 
symphony. The status that 2 cents is the proper payment. We are 
not concerned with that. I merely mean it is a part of our history. 

In the same argument made for many years, and until the law was 
changed in 1909 to enact such a law, would put the record companies 
out of business. None of these fears ever really had any foundation 
once the laws were enacted. That was established pretty well. In 
broadcasting we found that in 1922 there was a conference between 
representatives of the society and representatives of the broadcasting 
stations, with the Government sitting in through Herbert Hoover who 
was then Secretary of Commerce. Fear was then expressed if pay- 
ment had been made to the composers for their works the broadcasters 
would have to pay for the performers and, of course, they wished 
they could get half of what the performers get today. Well, not only 
has broadcasting grown into a business of $500 million a year, but 
television has developed and even outstripped radio, notwithstanding 
the dire results they were afraid of if they were to pay authors and 
composers. 

So I think when the jukebox people urge this fear of what may 
happen, that we must recognize that, being human, they would assert 
that it is natural for them to do it, but also experience demonstrates 
that those fears always are really ungrounded if the fears run afoul 
of what really is a justice of the courts and the encouragement of 
copyrights, as the chairman pointed out, is a part of the Constitution 
of the United States and is part of our national policy. 
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I do want to point out that in 1909, when this law was enacted first 
giving recording rights, that the statute provided that the payment of 
the royalty provided for by this section, that is 2 cents’ royalty shall 
free the articles or devices for which such royalty has been paid from 
further contribution to the copyright, except in cases of public per- 
formance for profit. Well, now, if the statute stopped there, and 
that.Jays down the sound policy, the jukebox operators would be pay- 
ing for the use of music today. 

Some other provisions of this section 1 finally contains this provi- 
sion that the reproduction by coin-operated machines shall not be 
deemed to be a public performance for profit unless 

Chairman O’Manonry. Mr. Finkelstein, have you a _ prepared 
statement ? 

Mr. FinKeExsteIn. I have, sir. 

Chairman O’Manoney. Do you want to file that ? 

Mr. Fryxersretn. I have filed it and if I have run over my time, 
I think that everything I have to say is really covered in that statement. 

I would like merely to mention this in connection with the fear 
about what the price might be and how it might be some runaway 
price. A fear that is expressed, though there is no desire to sit down 
and find out what the price really might be or how it might be grad- 
uated so that we could be sure, as I am sure the jukebox operators 
want to be sure, that the small jukebox operators have—that the for- 
mula that is applied will not be unreasonable for the small operator 
so that if the economics of the situation require, he may get some 
special rate while the larger operator pays a larger rate. 

Chairman O’Manonry. Did you make any representation to the box 
manufacturers concerning negotiations at any time? 

Mr. Finxetstern. We have begged them and pleaded with them 
to sit down with us. 

Chairman O’Manonry. Have you ever gotten beyond the request 
to sit down ! 

Mr. Finxetstetn. No; because the invitation has never been ac- 
cepted. 

Chairman O’Manonery. So, you have never made an offer ? 

Mr. Finxetstern. No, sir. 

Chairman O’Manonry. Well, may I suggest that you make an offer 
to the committee at your convenience, within the next 5 days. 

Mr. Finxerstein. Might I put it this way, Mr. Chairman, that the 
National License Beverage Association sat down and watched 1957 
and indicated that if the rate were won that range from $15 to $25 
per box per year for the music they used, that that would be—if this 
law were to be enacted—that would be the kind of rate that would 
seem to them to be reasonable. I think that is not far from the mark. 
I think that ASCAP would go on record at this moment as saying 
that if this committee or the jukebox people felt that was a reasonable 
rate, they would find ASCAP going right along with them and want- 
ing to have a formula that would be elastic and meet whatever their 
needs are. We would not want to try to tell them how they ought to 
build those rates. They know that better than us. That is why a con- 

ference would do well in protecting the people that need the protection 
in their field. We found way back, it is the wrong thing for us to try 
to tel] 
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Chairman O’Manonry. (Interposing.) Well, in view of the limita- 
tion that is on the time of all witnesses, I will ask you now to submit 
that statement that you have just made in writing and file it with the 
committee before the end of the week. 

Mr. Finxesrern. Thank you; I shall. 

(The information requested was subsequently received by letter 
dated April 24, 1958, and is herewith printed :) 


AMERICAN Society OF COMPOSERS, AUTHORS & PUBLISHERS, 
New York, N. Y., April 24, 1958. 
Re: 8S. 1870. 
Hon. JoserH C. O’MAHONEY, 
Chairman, Subcommittee on Patents, Trademarks, and Copyrights, 
Senate Judiciary Committee, Washington, D.C. 

Deak SENATOR O’MAHONEY: I have just received a copy of the minutes of the 
hearings held yesterday. 

At page 76 of the hearings, the chairman asked me to submit in the form of 
a letter a statement that I made at page 75 of the record, and file it with the 
committee before the end of the week. 

Accordingly, I wish to make the following statement on behalf of the American 
Society of Composers, Authors & Publishers. 

In July of 1957 the National Licensed Beverage Association indicated that if 
a rate of payment for copyrighted music in jukeboxes were established at a 
range of from $15 to $25 per box per year, that kind of rate would seem reason- 
able to the National Licensed Beverage Association. 

I stated at the hearing, and now repeat that, in my opinion, such a rate would 
not be far from the mark. 

The American Society of Composers, Authors & Publishers is willing to accept 
its reasonable share of royalties from jukeboxes within the range suggested 
by the National Licensed Beverage Association. As I stated at the hearing, 
the precise formula should be worked out between the parties and should be 
one that will take into consideration the varying needs of the different types of 
jukebox operators, bearing in mind that some are small operators and some are 
large. The jukebox operators should have some suggestion as to a scale of rates 
that will take into consideration the situation of the smaller operators or the 
rural operators, or operators with smaller boxes who might be found to merit 
rates at the lower scale, while operators in a more favorable position would be 
expected to pay the higher rates within the framework suggested by the National 
Licensed Beverage Association. 

This would not be the rate charged by ASCAP, but rather ASCAP would 
expect its rates to be an aliquot part of a total annual payment ranging from 
$15 to $25 per box for the music licensed through licensing organizations. 
ASCAP'’s participation would be in proportion to its contribution to the music 
in the jukebox. This proportion could be determined either by agreement be- 
tween the licensing organizations or by an apportionment made pursuant to a 
survey by an independent agency. 

I also wish to takes this occasidn to repeat the statement I made at each 
previous hearing that if the law is passed, there will be no compulsion on the 
part of the jukebox operators to deal with ASCAP. It may deal with the 
members individually. All members reserve the right to deal directly with 
users. This right is vouchsafed to the members in the articles of association 
and in the consent decree, both of which bar the society from limiting or inter- 
fering with the right of any member to issue to a user nonexclusive licenses for 
rights of public performances. (Articles of association, article ILI, sec. 6, p. 5: 
amended consent decree, par. IV (b), pp. 2-3. 

Repeating what we have said previously, ASCAP will be as much in favor 
of any law which removes the present exemption, whether the licensing is to 
be done through the society or directly between the jukebox industry and the 
society’s members. 

Sincerely yours, 
HERMAN FINKELSTEIN, General Attorney. 


Senator Dirksen. May I ask a question ? 
Chairman O’Manoney. Certainly. 
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Senator Dirksen. Mr. Chairman, you asked Mr. Kaye about the 
articles of incorporation. I think BMI, and I didn’t quite get all of 
the questions, but I was going to suggest for a good rounded record 
that you put in—you area corporation / 

Mr. Finxeisrein. No; we are unincorporated. It is an associa- 
tion. Under the law in New York any group of more than seven 
people may organize an unincorporated association. It isn’t the 
statute that gives them the right to organize it. That is a common 
law right, but the statute recognizes the 1 ‘ight to sue or be sued in the 
name of the association. We have our articles of association that I 
will be very happy to hand you at this time. 

Senator Dirksen. You have an operating board of trustees? 

Mr. Finxensrein. There is a board, 12 writers and 12 publishers. 

Senator Dirksen. To whom do you make reports ¢ 

Mr. Frnxetsrern. A report is sent to the members each yea 

Senator Dirksen. But to no public body. 

Mr. Finxexsrein. No; there is no obligation in the case of corpora- 
tion. 

Senator Dirksen. Could you set down for our record what the 
revenues of ASCAP have been each year for the last 10 years? The 
names of your board members. The musical scholarships that you 
endow. Do you endow musical scholarships ? 

Mr, Finxexsrern. I don’t think we endow musical scholarships. 
We rather do this way, Senator, provide money for other organizations 
and let them do that, so that we are not picking and choosing. When 
it is done that way there can be no accusation that we determine, 
because of our own particular slant, why this work or that should 
be chosen, or why this or that should be done in order to promote 
culture in America in the musical field. 

Senator Dirxsen. Are the staff members the only compensated 
members ? 

Mr. Finkexsrein. The staff members and the president. 

Senator Dirksen. And the President. 

Mr. Finkexsrein. Yes, sir. 

Senator Dirksen. What about the board members ? 

Mr. Finxetstern. No; the board members are not compensated. 

Senator Dirksen. Why not put in all the details? 

Mr. Finxexstet. I should like to. 

Senator Dirksen. What about the distribution of your funds? 

Mr. Finketstern. Yes; the distribution. One-half to the writers 
and one-half to the publishers. I notice the chairman’s remarks that 
the copyright laws and the patent laws really are intended to protect 
the individuals and one of the cardinal rules of the society is that any 
publisher, member, every publisher member must recognize the fact 
as to the rights administered by the society, the author remains the 
coowner of those rights no matter what contract there may be between 
the writer and the publisher. The writer continues as the publisher 
member of ASCAP to be the coowner of his performing rights. He 
just can’t give it up. During the whole period of the copyright, he 
must participate in that half of the money that goes to the writer 
and for that money the board of directors are 12 writers and 12 
publishers. 








56 MUSICAL COMPOSITIONS ON COIN-OPERATED MACHINES 


Senator Dirksen. Can you set out the details of the distribution of 
the fund ? 

Mr. Finxexstern. Yes; that is all in writing. 

Senator Dirxsen. I presume it is in your report. 

Mr. Frvxenstern. Yes, sir. 

Senator Dirksen. But why not get it into this record. 

Mr. Finxetstern. I would like to do that. 

Chairman O’Manoney. Inasmuch as the articles of association for 
which Senator Dirksen asked, is a printed copy, would you be good 
enough to supply us with a sufficient number of copies to be available 
for all members of the committee ¢ 

Mr. Finxe stern. I shall, sir. 

Chairman O’Manoney. This will not be made a part of the printed 
record but will be filed with the committee files. 

(The requested material was subsequently received and has been 
made a part of the committee files. ) 

Mr. Finxetstern. I will do that, sir. 

Chairman O’Manonry. Thank you, very much. 

Mr. Frnxetster1n. Thank you. 

(The prepared statement in full of Mr. Finkelstein is as follows :) 


STATEMENT OF HERMAN FINKELSTEIN IN Support or S. 1870 


My name is Herman Finkelstein. I reside in New York and am general 
attorney for the American Society of Composers, Authors, and Publishers. I 
am admitted to practice in the courts of Connecticut and New York. 

Appearing in support of S. 1870, I shall refer to the issues before this com- 
mittee, as they were set forth after on executive conference held before this 
committee on a prior bill, 8S. 590. The committee summarized the issues as 
follows, in the expressed hope “that it may be helpful to those concerned in 
promoting an agreed compromise proposal for the consideration of the Com- 
mittee” :’ 

“The basic issues as formulated from arguments of the opponents and the 
the proponents are: 

“1. Whether the jukebox exemption should or should not be repealed. 

“(a) Would the repeal of this exemption be seriously injurious to man- 
ufacturers and operators of jukeboxes? 

“(b) Should the payment of the manufacturing royalty which is passed 
on to the operator exempt the jukebox operator from a separate royalty for 
public performance for profit? 

(c) Should the jukebox pay royalties for public performance for profit 
if it popularizes music and creates a broader market for records? 

“(d) Should the jukeboxes continue to be exempt from royalty pay- 
ments for public performance for profit because part of the royalty money 
may be paid to some prosperous writers and publishers? 

“2. If the answer to No. 1 is in the affirmative: 

“(a) What would be a reasonable royalty for the jukebox operator to pay? 

“(b) Should the statute fix a specific royalty or royalty formula, and 
what would the latter be? 

“(c) If the present exemption is repealed, should there not be a provi- 
sion in the bill exempting the owner or lessee of the place in which juke- 
boxes are operated without admission charge when such owner or lessee has 
no control over the selection and placing of records in the machine? 

The Committee’s hope that there might be an agreed compromise has not 
materialized because representatives of the jukebox industry have refused 
to discuss any possible solution, asserting that they have been successful thus 
far in resisting a change of the existing law and expressing confidence in their 
claim of a right to a statutory exemption from payment for the use of copy- 
righted musical works. 


1S. Doc. No. 155, 84th Cong., 2d sess., pp. 6-7. 
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Addressing ourselves to the issues seriatim, as stated by this committee: 


1 (a). Would the repeal of this exemption be seriously injurious to manu- 
facturers and operators of jukebowes? 


Every change in the copyright law which required payment for the use of 
copyrighted works by those who were previously exempt has been resisted on 
the ground that the change would be “seriously injurious” to, if not destructive 
of, the businesses affected. This was true when copyright owners were first 
given the right of translation in 1870*, when dramatic authors were first ac- 
corded protection against unauthorized reproduction of their works on the stage 
in 1856°, when the works of foreign authors were first accorded the protection 
of our laws in 1891,‘ when the right of public performance of musical works was 
given in 1897,° only to be cut down to the narrower right of public performance 
for profit in 1909,° and when the right to be paid for recordings of copyrighted 
works was firts enacted in 1909." 

It is natural that the jukebox industry should want to escape payment for 
copyrighted works as long as possible—and should have high hopes of being able 
to postpone enactment of remedial legislation for a substantial period. The op- 
ponents of international copyright were able to delay legislation from 1834 when 
a Senate committee chaired by Henry Clay first recommended its enactment, to 
1891, when it finally became law. But such delay would appear to be a reflection 
on the legislative process, rather than a precedent to be followed in delaying en- 
actment of a bill that would put the operators of jukeboxes on a par with other 
commercial enterprises which profit from the performance of copyrighted musical 
works. 

Returning to the issue: “Would the repeal of this exemption be seriously in- 
jurious to manufacturers and operators of jukeboxes?’—if it is fair for other 
commercial enterprises such as radio, television, hotels, roller rinks, noncoin 
phonographs reproducing copyrighted works publicly for profit and others, to 
compensate those who create the music which makes their profit possible, why 
should those who receive direct cash payment from the public for each use 
claim that it would be seriously injurious to them to give equal recognition to 
those whose works are used to create these profitable businesses? 

It would seem that there should be no fear of unreasonable demands on the 
part of copyright owners because if any owner demands too high a price, his 
works will not be used. The composers, authors, and publishers who constitute 
the American Society of Composers, Authors, and Publishers cannot successfully 
make unreasonable demands respecting their works because of a provision in 
a consent judgment which enables the Federal court to fix the price if the 
parties cannot agree. This was confirmed by Attorney General William P. 
Rogers in a letter addressed to this committee on October 10, 1955, stating in 
part: 

“Paragraph IX of the consent judgment requires ASCAP to issue, upon the 
request of any user, a license for the performance of any or all of the compositions 
in the ASCAP repertory for a reasonable license fee. If ASCAP and the ap- 
plicant are unable to agree upon a reasonable royalty, provision is made for the 
court to determine what would constitute a reasonable fee under the license 
requested. If S. 590 should be enacted, owners of coin-operated machines would 
appear to be entitled to the benefits provided by paragraph IX of the consent 
judgment in the ASCAP case.” 

There is no reason to suppose that any copyright owner will price himself 
out of the market. The industry certainly can pay something for these works. 
We are willing to ascertain, with the aid of this committee, having before it 
representatives of all who will be affected by its passage, what would be a fair 
amount, and what would be a fair formula for payment. But so far the juke- 
box industry has refused to discuss any payment. This is hardly consistent 
with their expressed fear that enactment of S. 1870 will compel them to make 
an unreasonable payment. All reports indicate that the jukebox industry is more 
prosperous than ever; that it has doubled the price of music to the public: that 


2R. S. sec. 4952; see Stowe v. Thomas, 2 Wall. Jr. 547, 2 Am. L. Reg. 210 (1858). 
5’ Act of August 18, 1856, c. 169, 11 Stat. 138. 

* Act of March 8, 1891, c. 565, 26 Stat. 1110. 

© Act of January 6, 1897, c. 4, 29 Stat. 481-482. 

— of March 4, 1909, c. 320, 35 Stat. 1075, 1088. 

. IC. 

* 84th Cong., 2d sess., S. Doc. No. 155, p. 36. 
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the machines are capable of handling more and larger coins and are more efficient 
in operation and less in need of repair; that records have a longer playing life 
than ever before; that long-term contracts have reduced competition in the in- 
dustry and safeguarded a given return to the operator ; that the jukebox industry 
is in general a tightly controlled one, and that it is at least as well able to pay 
as others engaged in giving public performances for profit. 

Hon. L. Quincy Mumford, Librarian of Congress, points out in his letter of 
March 30, 1955, addressed to this committee : 

“Much of the testimony was devoted to the second point: What royalties, if 
any, could the jukebox operators afford to pay. In this connection, it seems 
pertinent that all the other groups engaged in the public performance of music 
for profit—dancehalls, music halls, wired music services, radio and television, 
motion pictures, etc.—have been able to agree upon suitable fee schedules 
on a national basis with the performing rights societies that serve as agents 
for the authors and music publishers in the negotiation and collection of royalty 
fees for public performances of music. Also, jukebox operators in other coun- 
tries are required to pay royalty fees and have apparently made suitable ar- 
rangements with the performing rights societies in their countries. 

“The jukebox operators have contended that there is not enough net profit in 
their business to absorb any substantial royalty because the price of jukeboxes and 
other expenses have increased greatly since the prewar years, while the jukebox 
rate is still 5 cents per play. It might be noted tht since the close of the 1953 
hearings, there has been a rapidly spreading movement among jukebox operators, 
already completed in a number of areas, to raise the jukebox rate to 10 cents 
per play or 3 for 25 cents. 

* * * * * * * 


“In connection with the matter of an equitable rate, it should be noted that 
ASCAP is subject to a consent decree entered in the United States District Court 
for the Southern District of New York, under which any applicant desiring a 
performing rights license may appeal to that court for determination of a rea- 
sonable fee. At the 1953 hearings ASCAP also stated its willingness to submit 
rate determination to the Attorney General or any administrative agency. 

“Previous congressional committees have suggested that the parties sit down 
together and make an effort to reach a basis for agreement. The 1953 hearings 
include an exchange of correspondence between ASCAP and the Music Operators 
of America, Inc., the national organization of jukebox operators, in which ASCAP 
proposed such meetings but the Music Operators of America believe ‘that no use- 
ful purpose could be served by any meetings between us.’ The Music Operators 
of America has held to that position in more recent statements in the trade press.” 

The second issue set forth by this committee is— 


1 (b). Should the payment of the manufacturing royalty which is passed on 
to the operator exempt the jukebox operator from a separate royalty for 
public performance for profit? 

The fact is that payment of the manufacturing royalty is not generally 
passed on to the jukebox operator because most of his records end up in the 
used record market and are resold for home use. If the charge is passed on, 
it is passed on to the ultimate consumer. 

Owners of noncoin machines have an obligation to make an additional pay- 
ment when the record is used for the purpose of giving public performances for 
profit. Why should the operators of coin machines be in a favored position? 
We may refer to the letters of the Librarian of Congress and the Attorney 
General to this committee mentioned above. 

Attorney General Rogers wrote: 

“Section 1 of title 17, United States Code, grants a monopoly to a copyright 
owner of a musical composition. This right is qualified, however, in the case 
of phonograph records. If the copyright proprietor or licensee records the 
work, the copyrighted music is available to anyone who desires to make a 
mechanical reproduction thereof. All persons who pay the specified royalties 
may make similar use of the work. This applies only to the making of records, 
however, and does not apply to their performance. The copyright owner has 
the exclusive statutory right to perform musical compositions in public for 
profit.” ° 


® 84th Cong., 2d sess., S. Doc. No. 155, p. 36. 
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The Attorney General then calls attention to the special treatment of coir- 
operated machines, and expresses no opinion on the question of whether the 
exemption should be repealed. 

Mr. Mumford, Librarian of Congress, was emphatic in pointing this up. He 
said: * 

“4. Coin-operated machines are the only means of performing music publicly 
for profit that are exempted from the obligation to pay royalty fees for such 
performances. The right of the copyright owner to receive remuneration for 
public performances of his music for profit has been provided for in our law 
since 1897, and has been sustained in many court decisions. This right exists 
with respect to all public performances for profit, whether rendered by live 
musicians or by recordings, in music halls, dance halls, theaters, hotels, restau- 
rants, or any other public places, or in radio or television broadcasts, with the 
unique exception of performances (though actually public and for profit) on 
coin-operated machines. 

“It is a strange result of the present law that if a restaurant or tavern sup- 
plies music for its patrons without charge to them (as many such establish- 
ments do through the use of a commercial service providing music by means of 
wires or tape recordings), the operator of the music service is obligated to 
pay royalty fees; but if the patrons pay for the music by dropping coins in a 
jukebox, which the owner-operator has placed in the establishment for the 
purpose of deriving a profit, no royalty fees are payable. On principle, there 
appears to be no present reason for exempting public performances of music on 
jukeboxes from the obligation to pay royalty fees to the composers and authors 
of the music so exploited for commercial gain.” 

The third issue posed by the committee is— 


1. (c) Should the jukebox pay royalties for public performance for profit if it 
popularizes music and creates a broader market for records? 

The suggestion that a copyright owner should forego payment because a user 
advertises his song, is not a new one. It was urged by broadcasters in the early 
days of radio. In M. Witmark & Sons v. L. Bamberger & Co., 291 Fed 776 
(D. C. N. J. 1923), Judge Lynch dismissed this contention, saying at pages 
779-780 : 

“There is another point which, although striking us as immaterial, deserves 
some comment. The defendant argues that the plaintiff should not complain 
of the broadcasting of its song because of the great advertising service thereby 
accorded the copyrighted number. Our own opinion of the possibilities of 
advertising by radio leads us to the belief that the broadcasting of a newly 
copyrighted musical composition would greatly enhance the sales of the printed 
sheet. But the copyright owners and the music publishers themselves are per- 
haps the best judges of the method of popularizing musical selections. There 
may be various methods of bring them to the attention of music lovers. It may 
be that one type of song is treated differently than a song of another type. But, 
be that as it may, the method, we think, is the privilege of the owner. He has 
the exclusive right to publish and vend, as well as to perform.” 

The argument smacks of the days when authors depended on patrons to throw 
them an occasional bone. It is the attitude condemned by Dr. Samuel Johnson 
in his famous letter declining Lord Chesterfield’s patronage of Johnson’s dic- 
tionary. Said Dr. Johnson: 

“Is not a patron, my lord, one who looks with unconcern on a man struggling 
for life in the water, and when he has reached ground, encumbers him with 
help? The notice which you have been pleased to take of my labors, had it 
been early, had been kind; but it has been delayed till I am indifferent, and 
cannot enjoy it; till I am known, and do not want it. I hope it is no very 
¢eynical asperity not to confess obligations where no benefit has been received, 
or to be unwilling that the public should consider me as owing that to a patron, 
which providence has enabled me to do for myself.” 

The fact is that with rare exceptions jukeboxes do not popularize songs; they 
reach the jukeboxes only after the efforts of the author and publisher, with an 
assist from the record company and dise jockey, have sent them on their way. 
The help proffered by the jukebox operators would be welcome if it were extended 
on the same basis as do the broadcasters and others engaged in giving public 
performances for profit; but it is delayed until it merely helps to send the 
average song on the path to oblivion, and it encumbers the writer and publisher 


Id. at p. 32. 
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without compensation corresponding to that received from other commercial 
users. 


The final branch of the main issue is— 


1. (d) Should the jukebowves continue to be exempt from royalty payments for 
public performances for profit because part of the royalty money may be 
paid to some prosperous writers and publishers? 


It seems that the statement of this issue contains its own reply. Success has 
never been a reason for depriving an American citizen of his property. To assert 
the contrary would be to repudiate our way of life in favor of alien schemes 
which penalize individual initiative and set a premium on mediocrity. If the 
jukebox operators were to concentrate on the less successful songs of the less 
successful writers and publishers, there would be no occasion for making pay- 
ments to prosperous writers and publishers; but the jukebox operators take the 
songs that have proven the most profitable, regardless of the prosperity, or lack 
of it, of their writers and publishers. They should pay for what they take, the 
choice is theirs, and the price should depend on the worth of the song rather 
than the financial rating of its author or publisher. 

The fact is that the jukebox industry today can well afford to pay something. 
Said the Librarian of Congress : ™ 

“1. When this exemption was written into the law in 1909, coin-operated music 
machines were relatively few and of no great commercial importance. The juke- 
box industry of today has devleoped since 1934 and is now a business of major 
magnitude. Several thousand operators (estimates range from 6,000 to 10,000) 
own and operate several hundred thousand jukeboxes (estimates range from 
400,000 to 550,000), placed in restaurants, roadhouses, taverns, bars, hotels, and 
similar establishments, under an arrangement for a division of the receipts be- 
tween the owner-operator and the proprietor of the establishment. The gross 
revenue from the operation of jukeboxes now runs into several hundred million 
dollars a year. But the composers and authors, whose musical creations are the 
basis of this whole enterprise, are excluded by the statutory exemption from 
receiving any remuneration for the commercial performance of their music in 
jukeboxes.” 

Turning to the next series of issues based on an affirmative answer to the ques- 
tion: “Whether the jukebox exemption should not be repealed,” the first issue 
posed by the committee is— 


2 (a) What would be a reasonable royalty for the jukebox operator to pay? 


A determination of what is a reasonable price cannot be made unilaterally. 
It is usually a result of bargaining between the buyer and seller, or it is deter- 
mined by an outside agency. The writers and publishers who constitute the 
American Society of Composers, Authors, and Publishers are prepared to follow 
either procedure; in fact, the choice is not theirs. Under the ASCAP consent 
decree, the user may attempt to reach agreement as to a reasonable price by 
negotiation, but at his option, he may apply to the Federal court for a fixation 
of the rate. The jukebox operators refuse to entertain any discussion of possible 
rates. 

The Librarian of Congress correctly summarized the Society’s position as 
follows: 

“In connection with the matter of an equitable rate, it should be noted that 
ASCAP is subject to a consent decree entered in the United States District Court 
for the Southern District of New York, under which any applicant desiring a 
performing rights license may appeal to that court for determination of a reason- 
able fee. At the 1953 hearings ASCAP also stated its willingness to submit rate 
determination to the Attorney General or any administrative agency.” 

The Society’s position is the same today as it was in 1953. 

It has come to the Society’s attention that the National Licensed Beverage 
Association has suggested certain rates which it would consider reasonable. 
ASCAP would be willing to give serious consideration to a formula based on 
those rates. It is willing to go on record before this committee as to the rates 
and formula which it would consider reasonable as a seller; but by the same 
token the jukebox operators should be called upon to state their notions of 
reasonable rates and formula as buyers. This can best be done at a round table, 
preferably in the presence of this committee. In this way the formula devised 


ud. at p. 32. 
121d. at p. 34. 
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will place the burden where it should rest—with fairness to the smaller operator 
as well as the large operators. ASCAP’s licensing policy has always taken into 
consideration the factor of size. FM broadcasting stations, which for many 
years were run at a loss, have had the privilege of playing all the music in the 
Society’s repertory on their sustaining programs for only $1 per month; educa- 
tional and civic stations receive a gratuitous license; payments by symphony 
orchestras are scaled according to the orchestra’s budget, a formula proposed by 
the orchestras themselves. The Society has at all times endeavored to show every 
consideration to the small-business man, for most of its own members are in that 
category or were when they started. No writer has ever started at the top; all 
have begun at the starting line and have had to work their way up with no assets 
other than their own talent and industry. 

Answering the question: What would be a reasonable royalty? The answer 
is one commensurate with the contribution of copyrighted music to the success 
of the particular enterprise, the exact price to be fixed either by negotiation or 
by the Federal court or by any other tribunal designated by this committee. 
The Society will give serious consideration to, and in fact invites, any sugges- 
tions that this committee may have on the subject after hearing all the parties. 

The next issue is— 


2. (b) Should the statute fix a specific royalty or royalty formula and what 
would the latter be? 


We believe that it is a mistake to have a statutory rate. We do not have 
any objection, however, to a ratemaking body which passes on the fairness of 
proposed formulas. This has been successful in Canada, and provision has 
recently been made for such a body in Great Britain. 

The final issue is— 


2. (c) If the present exemption is repealed, should there not be a provision in 
the bill exempting the owner or lessee of the place in which jukebowes are 
operated without admission charge when such owner or lessee has no con- 
trol over the selection and placing of records in the machine? 


S. 1870 seeks to provide the necessary safeguards. The copyright owner 
should be able to recover from someone when his work is performed in juke- 
boxes. If the owner or lessee of the place in which jukeboxes are operated 
does not Own or exercise primary control over the jukebox or have exclusive 
control over the placement for operation, he is exempt from liability. The 
operator, however, as that term is known in the trade, is the person who should 
be, and is made liable under §S. 1870. 

Senator Dirksen. Joe, I have to leave you. 

Chairman O’Manonry. I can’t operate without you. Could you 
listen to Mr. Schulman ? 

Senator Dirksen. Ask him how long it will take. 

Chairman O’Manoney. Mr. Schulman. 

Mr. ScuutMan. Yes, sir. 

Chairman O’Manonery. Are you ready for your 5 minutes? 

Mr. Scuutman. I am, sir. 

Chairman O’Manoney. Strictly within the limits. 

Mr. Scuutman. I will take 5 minutes. 

Chairman O’Manonry. Thank you very much. 


STATEMENT OF JOHN SCHULMAN 


Mr. Scnutman. May it please the committee. My name is John 
Schulman. I am an attorney in private practice in New York. I 
represent and have represented for upward of 25 years the Song- 
writers Protective Association. 

Chairman O’Manonry. Now, you have heard the questions that 
were asked by the chairman and by Senator Dirksen to the previous 
two witnesses who represented organizations ? 

Mr. Scuutman. Yes, sir. 





ee 
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Chairman O’Manoney. Will you consider those questions as hav- 
ing been asked to you and supply the details with respect to your 
organization ¢ 

{r. Scuutman. Yes, sir; I shall. 

Chairman O’Manonery. Now, don’t take the time now to do that. 

(The requested information was subsequently received and has 
been made a part of the committee files.) 

Mr. Scuutman. Just to tell you I will furnish you our bylaws and 
constitution. But let me say this: we are a nonincorporated associa- 
tion consisting only of writers. Our members include both ASCAP 
writers and BMI writers. We make no distinction between writers. 
We do not license any rights. We are an organization like a labor 
union, or a trade organization of writers. Our purpose is only to im- 
prove the rights or improve the condition of writers and to safeguard 
their rights. 

I am here in support of the bill. I have a statement, if I may sub- 
stitute one correction which is the number of the bill. Otherwise it 
will be the same as that which I present. 

Chairman O’Manoney. This statement will be made a part of the 
record and you may summarize it now. 

Mr. Scuvutman. I point out to you, sir, that the issues involved in 
this bill are very well summarized and er ystallized in Senate Docu- 
ment No. 155. I presented a memorandum in that connection and 
that appears at pages 12 to 15 of the Senate document. 

Now I have read that document since it was issued under the 
auspices of the chairman of this committee. It reinforced my view 
that there is absolutely no justification for this exemption any more. 
Even the people who are listed as opponents of the bill don’t oppose 
the repeal of the jukebox bill, or exemption in principle. 

Now, I refer to the position of the American Hotel Association 
which does not oppose the repeal of the exemption but merely sug- 
gests that an appropriate system be written into the law for the li- 
censing of the rights. The record industry itself is divided. Some 
of the concerns engaged in recording music believe that the exemp- 
tion should be repealed and the National Licensed Bev erage Asso- 
ciation likewise at pages 24 and 25 of the document indicate that the 
only problem they want to solve by legislation is some means of 
licensing. 

Now, that in principle therefore, the only adversary of this bill 
are the people directly affected; namely the jukebox operators and 
the manufacturers. I won’t go through all of the arguments which 
have been made by others, and made well, today. But there is one 
argument that seemed to appeal to me some time ago, namely the 
argument on the part of some of the small operators that they had 
invested their money in the business in reliance on this exemption. 
Now, when I say that appealed to me, it appealed to me 20 years ago 
and it has been losing its appeal each year because there has been this 
continuous discussion in Congress everybody recognizing more and 
more that the jukebox industry had grown up and that the exemption 
was no longer justified. 

Now, any man who invested his money in jukebox routes or in the 
manufacture within the past 10 years knew that the day of reckon- 
ing would come. Therefore, he is not a person who can say because 
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the bill has been rejected, or was rejected, years ago, the exemption 
should continue now. 

Now, there is another argument that I want to advance to you, and 
that is an argument which I see in the analysis, namely, that the juke- 
box oper ator is a small-business man and, therefore, needs the protec- 
tion of the law. He needs, he says, some ‘protection against the impo- 
sition of fees. You have been told that the jukebox operator is the 
only one, and that is the fact, in the whole entertainment industry 
that doesn’t pay its part of the fare. It gets a free ride. I see no 
reason why it should. 

When you talk about small-business men, think in terms of the 
people for whom I am speaking—approximately 3,000 men and women 
professionally engaged in writing the music that you like to hear, pro- 
fessionally engaged in writing the music that. the jukebox lives on. 
Now, aren’t they small-business men? Aren’t they entitled to live? 
Aren’t they entitled to produce ? 

I say to you, gentlemen, that as a result of studying copyright prob- 
lems and studying the problems of writers for 25 years, that to me 
it seems that we are faced with an incongruous situation. We speak 
in terms of the rights of the individual, of private property, of private 
enterprise, and of the profit system, and yet here we have in this law 
the circumstance that my property, if I am a writer, is turned over 
to someone to use without my consent, without payment, and out of 
which he can make a profit. That is the very antithesis of the defini- 
tion of private property. I just leave my case right here. Either we 
believe in our private-enterprise system and we carry it into the music 
field or, we have to admit it, that we have only a limited system of 
private enterprise. 

I thank you. 

Chairman O’Manonery. Any questions? 

Mr. Scuvutman. I will furnish all the bylaws, the constitution, and 
the material that you have asked. 

Chairman O’Manonry. Thank you very much, Mr. Schulman. 

(The prepared statement in full of Mr. John Schulman is in the 
words and figures as follows :) 


STATEMENT OF JOHN SCHULMAN IN Support oF 8. 1870 


My name is John Schulman. I am engaged in the practice of law at 595 
Madison Avenue, New York City, and am, and have for more than 25 years 
been, counsel to the Songwriters’ Protective Association. The membership of 
men and women living in 
all parts of the United States who are engaged in writing and composing music. 
They write the songs which jukebox operators play. Although the jukebox 
operators profit handsomely from the playing of the songs, the writers and 
composers do not receive any performance royalties because of a 50-year-old 
exemption contained in the 1909 Copyright Act. 

The problems involved in 8. 1870 were reviewed comprehensively and the 
issues were crystallized in Senate Document 155, issued July 26, 1956. My 
memorandum in support of the bill is printed at pages 12 to 15 of that paper, 
and I shall not burden the committee by a repetition of its contents. 

However, a careful reexamination of the arguments advanced by the opponents 
of S. 1870 reinforces my conviction that there is no merit whatsoever in the 
contention tht the jukebox operators should continue to enjoy a special privilege 
enacted 50 years ago covering conditions which are no longer applicable. 

In this connection, it is most interesting to note that even some of those who 
are listed as opponents of 8. 1870 actually do not oppose in principle the repeal 
of the jukebox exemption. 
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(a) The American Hotel Association insists only that any change in the 
law be coupled with an appropriate system of licensing such performance 
rights (S. Doe. 155, p. 30). 

(b) The record industry is divided. Apparently some producers of rec- 
ords believe the exemption should be eliminated (S. Doc. 155, pp. 30-31). 

(c) The National Licensed Beverage Association argues only that ade- 
quate statutory provision be made to determine royalty rates and to avoid 
unnecessary infringement suits (S. Doc. 155, pp. 24-25). 

There remain therefore as actual opponents of the bill, only the jukebox op- 
erators and the manufacturers of the machines. 

Their primary contention seems to be that they are entitled to a continuation 
of the special privilege because it has been in the law for almost 50 years. 

Obviously, no one has a vested interest in a special privilege. The fact that 
the earphone coin-operated machine used in the penny arcades during the early 
part of the century was not commercially important, does not mean that the 
present-day “hundred record” jukebox should be exempt from the payment of 
performance fees. 

The jukebox industry of today is no longer part of a penny arcade or an infant 
industry. It is now an integral part of the general entertainment business of 
the United States. Whatever justification there may have been for an exemp- 
tion in 1909 has long since disappeared. 

The argument by the manufacturers and operators of jukeboxes that S. 1870 
should be rejected because Congress has not heretofore changed the law, also 
lacks cogency. 

In the face of the growing recognition that the special exemption is no longer 
justifiable and should be eliminated, no manufacturer or operator can with good 
grace claim that he made recent investments in the jukebox business in reliance 
upon its continuance. 

Nor is there any force to the contention made by the opponents of S. 1870 that 
jukebox operators are small-business men entitled to special treatment. The 
authors and composers of music who reside in all areas of the United States are 
likewise in the status of small-business men. Their livelihood depends upon the 
income they derive from the songs which they create. No statute should permit 
their property to be used for commercial purposes without their consent and 
without compensation. 

On behalf of the thousands of authors and composers of the United States, we 
earnestly urge that there should be no further delay in amending the copyright 
law in the manner proposed by S. 1870. 


Chairman O’Manoney. The clerk of the committee calls my atten- 
tion to the fact that the representatives of SESAC indicated today 
that they would be content to file their statement; is that right ? 

Mr. Kosuet. Yes, Mr. Chairman. 

Chairman O’Manoney. Who will be the spokesman ? 

Mr. Kosuet. I, sir. 

Chairman O’Manonry. Come forward and give your name to the 
reporter. 

Mr. Kosnet. My name is John Koshel, Jr. I reside in New York 
City and I am house counsel for SESAC, Inc., performing rights 
organized in 1931, and incorporated under the laws of the State of 
New York. 

Chairman O’Manonery. You heard the questions which were ad- 
dressed to the representatives of the other organizations; BMI and 
ASCAP. Will you regard them as having been asked of you also and 
will you supply the information ? 

Mr. Kosuen. Yes, Mr. Chairman. 

Mr. Chairman, there is one thing I would like to state for the record 
and that is to correct Mr. Kaye’s statement that SESAC did offer 
competition to ASCAP. We are the second oldest music performing 
rights organization in the United States. 

Chairman O’Manoney. What do the initials mean ? 
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Mr. Kosueu. We would like to say now that they refer to select edi- 
tions of standard American catalogs. Originally, Mr. Chairman, they 
referred to the Society of European Stage Authors and Composers. 
However, approximately in 1941, SESAC, Inc., became the official 
corporate name of the organization. 

Chairman O’Manoney. Which does it represent now? Selected 
catalo 
Mr. ee Selected Editions of Standard American Catalogs. 

Chairman O’Manonery. Catalogs of what? 

Mr. Kosuet. Of music catalogs. 

Chairman O’Manoney. Of music—you left the “M” out of your 
initials. 

Mr. Kosnet. I’m sorry. 

Chairman O’Manonery. Thank you very much. 

Mr. Green. Mr. Koshel, could you tell the committee approximately 
how many stockholders there are in that corporation ¢ 

Mr. Kosnev. Family corporation. I believe there are approxi- 
mately—I couldn’t tell you definitely. We have perhaps about 3 or 4 
stockholders in the corporation. 

Chairman O’Manonery. Look that up for us. 

Mr. Kosnen. Yes; that will be furnished with the information you 
requested, Mr. Chairman. At what time would you want that infor- 
mation, by what time? 

Chairman O’Manonery. By the end of the week. 

Mr. Kose. Could we have a little more time than that? I expect 
to be in Washington through the end of the week and the first oppor- 
tunity I will have to collect this material would be next Monday. 

Chairman O’Manoney. Well, by next Wecnesday. 

(This material was subsequently received by letter dated April 29, 
1958, and has been made a part of the committee files). 

Mr. Kosnet. Thank you. 

Chairman O’Manoney. File by next Wednesday. 

(The prepared statement in full of Mr. John Koshel, Jr., is as 


follows:) 
MEMORANDUM OF SESAC, INC., IN Suprort or 8. 1870 


The issue presented by these hearings as raised in S. 1870, a bill to amend 
section 1 (e) of title 17 of the United States Code with regard to the rendition 
of musical compositions on coin-operated machines. is a very simple and basic 
one, namely, shall the intent of our Founding Fathers as expressed in the 
Federal Constitution be fulfilled or shall it be nullitied? 

Article I, section 8, of the Constitution states that Congress shall have the 
power “* * * to promote the progress of science and useful arts by securing for 
limited times to authors * * * the exclusive rights to their respective writings.” 
Pursuant to this grant, there evolved through the years the copyright law of 
1909 which states in section 1 (e) that any person upon complying with the 
provisions of the act shall have the exclusive right to perform a copyrighted 
musical composition in public for profit. The act, however, continues and quali- 
fies this right by declaring that the reproduction or rendition of a musical com- 
position by or upon coin-operated machines shall not be deemed a public per- 
formance for profit unless a fee is charged for ailmission to the place where 
such reproduction or rendition occurs. This latter qualification (relating to 
an admission charge), is meaningless today for the overwhelming majority of 
establishments using such a device do not charge an admission fee. Thus, for 
all practical purposes, jukebox proprietors are absolutely exempt, not only from 
the provisions of the Copyright Act of 1909, but, also, from the clear intent and 
mandate of article I, section 8, of the United States Constitution. 
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The meaning of our forebears could not have been more precisely stated— 
“* * * in order to form a more perfect Union (and) promote the general wel- 
fare * * * Congress shall have the power * * *to promote the progress of science 
and useful arts * * *.” It is the duty of Congress to carry out that meaning 
which has for too long been frustrated by the diligent efforts of powerful special 
interest groups who would deny to the artist and composer their just rewards. 

I would like to comment briefly on one purely practical aspect relative to the 
special status enjoyed by jukebox proprietors. These gentlemen often raise the 
argument that they have already paid for the phonograph records they use at 
the time of their initial purchase and, therefore, they ask why must they pay 
for the right to use these records in their business. As an illustration they 
point out that one buys a car but does not have to pay the inventor for the 
right to drive it. This latter illustration is not quite applicable to the situ- 
ation at hand. For one thing, the purchase price of the car itself does include 
the right to make a certain use of the inventive genius behind its creation. The 
use which is purchased, however, is a restricted one. You cannot take a pat- 
ented component part of a car and manufacture and market it. Likewise, the 
right to use a musical composition which is acquired at the time of the pur- 
chase of a phonograph record is limited—perhaps more so than in the case of 
a car but only because of the very substantial and obvious difference between 
the items involved. 

The uses to which a song can be put are myriad. It may be sung at home 
or in a concert hall. It may be performed by a child on a “sweet potato” or 
by a symphony orchestra employing dozens of different instruments. It may 
be translated into many languages, scored for a grand ballet performance or 
danced to by a solitary couple in a dancehall. It may be synchronized with 
motion pictures or broadcast over the air. It may even be reproduced on a phono- 
graph record. From the seed of one composer’s creative dreaming, countless 
business ventures may take root and avail themselves of this basic raw material, 
the musical composition itself, for the purpose of making a profit and earning 
a living. 

The use of this raw material must be compensated for else the source be 
rendered sterile. It is obvious justice that the compensation should be made 
by those who avail themselves of a particular use. To expect a person who 
merely wishes to print and sell sheet music of a composition to pay for the right 
of a nightclub performer several hundred miles away to sing that composition 
is ridiculous. To expect the radio broadcaster who merely wishes to use a 
song as a theme to pay for the right of a symphony orchestra to perform it on 
an extended tour is nonsensical, and to expect a record manufacturer who is 
producing records primarily for home use to pay for the right of another to 
take that song and, through the medium of records, to charge the public for 
the privilege of hearing it is irrational. 

And so we see it is the specific use to which a composition is put which de- 
termines who pays and how much. The law specifically states that every public 
performance for profit of a copyrighted musical composition shall require the 
authorization of the copyright proprietor. What could possibly be more of a 
public performance than a record played on the jukebox at a tavern or a restau- 
rant which is frequented by hundreds of people almost 24 hours a day, and what 
could be a performance more for profit than one in which a coin must be de- 
posited for each and every selection the public may choose to hear. 

The answers to these questions are obvious and cry out for a correction of our 
present law which, in exempting jukebox owners from paying royalties for the 
use of copyrighted music extends a special privilege to a single class of com- 
mercial users, as against others who are required to pay proper and reasonable 
fees, contrary to the intent and spirit of copyright protection. 

But, more basic than this, more impelling and far-reaching, although perhaps 
more subtle and of less concern to those who would not see beyond today, is 
the realization of the hope and dream of our constitution to promote the general 
welfare for ourselves and our posterity by promoting the progress of science and 
useful arts. 

Within the past few months, our Nation has become acutely aware of the 
seldom bestowed and infrequently appreciated gift of creative thought in the 
scientific field. We now recognize the need for cultivating and encouraging this 
talent and even admit that to a great extent our very existence as a nation, 
a people, and a way of life, depends upon it. But we must not forget that the 
thing which gives real and lasting meaning to our scientific accomplishments 








me 


lay 

or 
ith 
no- 
ess 
ial, 
ing 


ade 
vho 
ght 
ion 
Pp a 


» is 
' to 
for 


de- 
blic 
the 
fa 
au- 
hat 


our 
the 
om- 
ible 


aps 
ae 
epral 
and 


the 
the 
this 
ion, 
the 
ants 


MUSICAL COMPOSITIONS ON COIN-OPERATED MACHINES 67 


is our ability to offer the world moral and cultural leadership. When we cut 
off an honest and legitimate source of income to the producers of music, it is 
obvious that we fetter the desire to create in this particular area and impede 
the overall achievement and maintenance of such leadership. We must, rather, 
nurture the soul’s yearning for creative expression and offer every possible re- 
ward for its fulfillment. 

Who will deny the need of man’s soul for music? We will deny that need if 
we do not properly encourage our authors and composers. This committee is 
faced not only with the issue of whether a particular law will be amended in a 
single respect, or whether an individual jukebox proprietor will be able to claim 
greater business expenses from his next tax return by including performance 
fees but with an issue much more profound and meaningful, an issue with which 
man will be faced for eternity, that of his self-achievement for the welfare of all. 
When the preamble and body of our Constitution was drafted and finally adopted, 
that issue was uppermost. SESAC, in its own way, through the service it has 
rendered the entertainment industry and entire public throughout the 27 years 
of its existence, has attempted to face up to that issue. We feel in all sincerity 
that we have contributed in some measure toward its positive realization. We 
now, on behalf of our affiliated publishers and on behalf of the American public 
which is entitled to a never-ending stream of the best music in the world, respect- 
fully call upon the members of this committee to report favorably upon S. 1870 so 
that Congress may be able to promote the general welfare of both ourselves and 
our posterity by nurturing the growth and development of the arts and sciences. 


Chairman O’Manonry. The committee will find it necessary to 
adjourn until tomorrow morning because there is legislation pending 
on the floor of the Senate, or likely to be brought up this afternoon 
which will require the attendance of all members. In order to continue 
the expeditious handling of the witnesses, the Chair will take the 
liberty, if there is no objection, to calling a meeting for tomorrow 
morning at 9:30. 

The committee will now stand and recess until 9:30 tomorrow 
morning. 

(Whereupon the hearing was adjourned at 12: 40 p. m., to reconvene 
tomorrow morning at 9: 30 a. m.) 











RENDITION OF MUSICAL COMPOSITIONS ON 
COIN-OPERATED MACHINES 


THURSDAY, APRIL 24, 1958 


Untrep Srares SENATE, 
SUBCOMMITTEE ON Patents, TRADEMARKS AND 
CopyYRIGHTs OF THE COMMITTEE OF THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10 a. m., in room 424, 
Senate Office Building, Senator Joseph C. O’Mahoney (chairman of 
the subcommittee) presiding. 

Present: Senators O’Mahoney and Dirksen. 

Also present: George S. Green, professional staff member; Richard 
F. Wambach, assistant to professional staff member, and Carlile 
Bolton-Smith, representing Senator Wiley. 

Chairman O’Manoney. I will call the meeting to order, but I must 
make this announcement to you all. 

Yesterday afternoon, late in the afternoon, it was decided by the 
Senate leadership that the Senate would go into session at 10:30. 
There is some important legislation pending which may require the 
presence of all Members of ‘the Senate, at least all the Members will 
probably be required to be close enough at hand to respond promptly 
to calls for votes. Under the rules of the Congressional Reorganiza- 
tion Act, a committee may not sit during the session of the Senate 
without the consent of the Senate. The “meeting of the Senate has 
been called for 10:30. I don’t believe that there will be a quorum 
present at 10:30. A quorum will be called and we shall continue 
with this hearing until the quorum has been obtained and then it will 
be necessary for me to take a recess in the hope that I may be able to 
secure consent to proceed with this hearing. Those of you who 
desire to present views to the committee upon the bill now before us, 
have come long distances to be present and I shall do everything in 
my power to make certain that our hearing can progress rapidly w rith- 
out any serious interruption. It will make it necessary for me to 
continue under the same rule which we had yesterday of a limitation 
of the time each witness will have. There has been great coopera- 
tion on that score and I think that if we observe it rigidly this morning 
we will be able to make considerable advance in getting the testi- 
mony before the committee. 

Mr. Green, would you call the first witness? 

Mr. Green. Mr. Chairman, before that, I believe that the record 
will show that the proponents have presented what testimony they 
desire at this time. 

Chairman O’Manoney. There was one witness, a Mr. Redman. 

Mr. Green. I see, sir. He was not listed as a witness. 
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Chairman O’Manoney. Well, he presented himself to the chair- 


man and he wanted to sing Christmas at Killarney to the chairman. 
{ Laughter. | 


Mr. Green. We have here, Senator, 3 or 4 statements by propo- 
nents who have not appeared, Francis I. McCanna, Edward A. Sar- 
goy as chairman of the committee on copyrights of the Association 
of the Bar of the City of New York, submitting for the association 
the resolution of its committee approving S. 1870. We have a state- 
ment by Harry Filler of ASCAP, and statements by Mrs. R. I. C. 
Prout, president, General Federation of Women’s Clubs, and Marie 
A. Hurley, national legislation chairman, National Federation of 


Music Clubs, which I desire to have permission to place in the record 
at this point. 


Chairman O’Manonry. They will all be admitted. 
(The matter referred to is as follows:) 


STATEMENT OF Francis I. McCanna, Esq., Provipence, R. I., In Support 
or 8S. 1870 


Gentlemen, as a practicing attorney with several years of experience in the 
field of copyright law, I wish to endorse S. 1870 as introduced and urge its 
speedy passage. 

The confiscatory and discriminatory nature of the present windfall exemption 
given to a single industry is, to my knowledge, unparalleled in any other legis- 
lative enactment. Millions of public jukebox performances take place daily, 
without compensation to the songwriters and publishers who make them pos- 
sible. An untold amount of the public’s money finds its way to the manufac- 
turers, distributors, and operators of these strangely favored machines. It is 
inconceivable to me that this patently inequitable situation be left unremedied. 

It runs against our proud tradition of respect for private enterprise to con- 
done any uneompensated private or governmental taking without fair compen- 
sation to the owner of the property taken. 

Even a cursory examination of the publicly presented position of the power- 
ful opponents of this overdue legislation, demonstrates their unwillingness to 
meet the issues squarely. By means of the same campaign of fear used with 
such apparent success on individual operators, the leaders of the jukebox 
industry seek to divert the Congress by the introduction of irrelevant and weight- 
less testimony. 

That the American Bar Association and other distinguished and disinterested 
organizations have given their approval to S. 1870 indicates its significance. 
My experience has been that these resolutions are carefully considered and 
deserve the highest respect. 

The artist, unfortunately, has always been the natural prey of the commercial 
exploiter of his creations. The present copyright law, itself, is the result of a 
eonscious desire of the Congress to protect the copyright proprietor from those 
who, without it, would shamelessly take advantage of him. 

So much has been achieved for the author, dramatist, and painter, it is dis- 
turbing that the songwriter alone has been so long disregarded in his efforts 
to achieve a law which would allow him to negotiate fairly with all users of 
his music. 

The enactment of S. 1870 would be a significant reaffirmation of the basic 
principles underlying the concept of copyright implicit in the Constitution. 


STATEMENT BY Epwarp A. SarGoy, AS CHAIRMAN OF THE COMMITTEE ON Copy- 
RIGHTS OF THE ASSOCIATION OF THE BAR OF THE C1TY OF NEW YORK, SUBMITTING 
FOR THE ASSOCIATION THE RESOLUTION OF ITS COMMITTEE APPROVING 8. 1870 


The committee on copyrights of the Association of the Bar of the city of New 
York has considered S. 1870 in behalf of the association and adopted the follow- 
ing resolution : 

“Resolved, That the committee on copyrights, in behalf of the Association of 
the Bar of the city of New York, reaffirms the position taken in prior years that 
the provision in section 1 (e) of title 17, United States Code, Copyrights, which 
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since 1909 has exempted a reproduction or rendition of a copyrighted musical 
composition by or upon a coin-operated machine from being deemed a public per- 
formance for profit unless an admission fee is charged to the place of rendition, is 
today an anomaly of the law which should be repealed ; and be it further 

“Resolved, That S. 1870 is approved in principle.” 

That this exemption is an anomaly in this electronic era, has for a number of 
years been the view of the association, through its committee on copyrights, in 
approving prior legislation which has sought either its repeal or substantial 
modification. The exemption is a heritage of the gaslight era of pre-1909, when 
such instrumentalities as were capable of performing music were the compara- 
tively primitive gramaphone record and player piano roll, utilized in machines 
capable of mechanically reproducing their recorded audible renditions. The 
penny arcades of that day ordinarily housed those machines, which when acti- 
vated by deposit of a coin, permitted hearing of a disk recording by an earphone, 
or the tinpanny thump of a player piano. Contrast the high fidelity recordings 
of today by our greatest of performers, bands and orchestras, on disk, wire and 
tape, and the modern machines which reproduce them electronically in audible 
renditions virtually indistinguishable to the ear from live performances. Mil- 
lions of such acoustic recordings are performed yearly in the coin-operated juke- 
boxes located in tens of thousands of commercial establishments using them to 
eater to the entertainment of the public for profit purposes. 

We have been unable to view with understanding and favor the continued 
application of this exemption to situations, which but for the use of the coin 
payment to activate the rendition of the copyrighted music, would clearly be 
deemed performances given publicly for profit, and thus subject to licensing un- 
der the copyright of the music within the meaning of section 1 (e). If the 
cocktail lounge for the public in a hotel, for example, through its radio or tele- 
vision receiving set, were to render a performance of a copyrighted musical com- 
position, either from live performers or from their recording activated in or out 
of the broadcasting studio (cf. Buck v. Jewell-LaSalle Realty Co., 283 U. 8. 191), 
or if the same recording were to be activated by a gramaphone machine in such 
lounge, the performance in question would clearly be Ceemed to have been given 
publicly for profit, and thus subject to licensing uider the copyright of the 
music. Since such is the law, it does not seem sound t » us that the mere utiliza- 
tion of a coin in the reproducing machine as payment for a rendition of the iden- 
tical conditions, should provide compensation to those who own or control such 
machines while affording a free ride on the musical copyright utilized. 

Accordingly, we have consistently supported the repeal of this exemption. 

Although the proposed legislation, S. 1870, substantially modifying the effect 
of the exemption, does not provide for its outright repeal, we are none the less 
agreeable to approving S. 1870 in principle, as indicated in the above resolution. 

In the course of its consideration of this bill, it was the thought of our com- 
mittee that in transmitting to the Subcommittee on Patents, Trademarks, and 
Copyright, of the Senate Judiciary Committee the above resolution approving 
S$. 1870 in principle, its undersigned chairman might call the attention of such 
congressional committee to the desirability of considering some minor clari- 
fication of the language of the proposed amendment. Such consideration, it 
was hopped, need not serve to delay early consideration and approval of legisla- 
tion deemed appropriate by the subcommittee. One such respect for considera- 
tion is in the new provision that coin-operated reproductions or renditions of 
the copyrighted music hereafter shall be deemed public performances for profit, 
in contrast to the provision being repealed which since 1909 has expressly stated 
that they were not so to be deemed unless an admission fee was charged to the 
place of rendition. The amendment may not have been intended, although its 
language in 8. 1870 is now literally broad enough, to cover any and all coin- 
operated reproductions or renditions, including those which actually are neither 
public nor for profit, thus making every such performance, regardless of where 
or how given, subject to licensing under the copyright of the musie. Such 
future protection of coin-operated renditions, heretofore unprotectable at all 
except where an admission fee was charged, would be much broader than that 
given to any other kind of performance of copyrighted music. This could easily 
be clarified. The other respect is in the desirability of identifying somewhat 
more precisely the definition of the operator who is intended by the legislation 
to be chargeable with such infringement as may be inyolved in any such coin- 
operated performance. 
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Chairman O’Manoney. Well, he presented himself to the chair- 
man and he wanted to sing Christmas at Killarney to the chairman. 
{ Laughter. | 

Mr. Green. We have here, Senator, 3 or 4 statements by propo- 
netits who have not appeared, Francis I. McCanna, Edward A. Sar- 
goy as chairman of the committee on copyrights of the Association 
of the Bar of the City of New York, amitting for the association 
the resolution of its committee approving S. 1870. We have a state- 
ment by Harry Filler of ASCAP, and statements by Mrs. R. I. C. 
Prout, president, General Federation of Women’s Clubs, and Marie 
A. Hurley, national legislation chairman, National Federation of 


Music Clubs, which I desire to have permission to place in the record 
at this point. 


Chairman O’Manoney. They will all be admitted. 
(The matter referred to is as follows:) 


STATEMENT OF Francis I. McCanna, Esq., Provipence, R. I., In SuPprort 
or 8. 1870 


Gentlemen, as a practicing attorney with several years of experience in the 
field of copyright law, I wish to endorse S. 1870 as introduced and urge its 
speedy passage. 

The confiscatory and discriminatory nature of the present windfall exemption 
given to a single industry is, to my knowledge, unparalleled in any other legis- 
lative enactment. Millions of public jukebox performances take place daily, 
without compensation to the songwriters and publishers who make them pos- 
sible. An untold amount of the public’s money finds its way to the manufac- 
turers, distributors, and operators of these strangely favored machines. It is 
inconceivable to me that this patently inequitable situation be left unremedied. 

It runs against our proud tradition of respect for private enterprise to con- 
done any uneompensated private or governmental taking without fair compen- 
sation to the owner of the property taken. 

Even a cursory examination of the publicly presented position of the power- 
ful opponents of this overdue legislation, demonstrates their unwillingness to 
meet the issues squarely. By means of the same campaign of fear used with 
such apparent success on individual operators, the leaders of the jukebox 
industry seek to divert the Congress by the introduction of irrelevant and weight- 
less testimony. 

That the American Bar Association and other distinguished and disinterested 
organizations have given their approval to S. 1870 indicates its significance. 
My experience has been that these resolutions are carefully considered and 
deserve the highest respect. 

The artist, unfortunately, has always been the natural prey of the commercial 
exploiter of his creations. The present copyright law, itself, is the result of a 
eonscious desire of the Congress to protect the copyright proprietor from those 
who, without it, would shamelessly take advantage of him. 

So much has been achieved for the author, dramatist, and painter, it is dis- 
turbing that the songwriter alone has been so long disregarded in his efforts 
to achieve a law which would allow him to negotiate fairly with all users of 
his music. 

The enactment of S. 1870 would be a significant reaffirmation of the basic 
principles underlying the concept of copyright implicit in the Constitution. 


STATEMENT BY Epwarp A. Sarcoy, AS CHAIRMAN OF THE COMMITTEE ON Copy- 
RIGHTS OF THE ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK, SUBMITTING 
FOR THE ASSOCIATION THE RESOLUTION OF ITS COMMITTEE APPROVING S. 1870 


The committee on copyrights of the Association of the Bar of the city of New 
York has considered S. 1870 in behalf of the association and adopted the follow- 
ing resolution : 

“Resolved, That the committee on copyrights, in behalf of the Association of 
the Bar of the city of New York, reaffirms the position taken in prior years that 
the provision in section 1 (e) of title 17, United States Code, Copyrights, which 
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since 1909 has exempted a reproduction or rendition of a copyrighted musical 
composition by or upon a coin-operated machine from being deemed a public per- 
formance for profit unless an admission fee is charged to the place of rendition, is 
today an anomaly of the law which should be repealed ; and be it further 

“Resolved, That S. 1870 is approved in principle.” 

That this exemption is an anomaly in this electronic era, has for a number of 
years been the view of the association, through its committee on copyrights, in 
approving prior legislation which has sought either its repeal or substantial 
modification. The exemption is a heritage of the gaslight era of pre-1909, when 
such instrumentalities as were capable of performing music were the compara- 
tively primitive gramaphone record and player piano roll, utilized in machines 
eapable of mechanically reproducing their recorded audible renditions. The 
penny arcades of that day ordinarily housed those machines, which when acti- 
vated by deposit of a coin, permitted hearing of a disk recording by an earphone, 
or the tinpanny thump of a player piano. Contrast the high fidelity recordings 
of today by our greatest of performers, bands and orchestras, on disk, wire and 
tape, and the modern machines which reproduce them electronically in audible 
renditions virtually indistinguishable to the ear from live performances. Mil- 
lions of such acoustic recordings are performed yearly in the coin-operated juke- 
boxes located in tens of thousands of commercial establishments using them to 
eater to the entertainment of the public for profit purposes. 

We have been unable to view with understanding and favor the continued 
application of this exemption to situations, which but for the use of the coin 
payment to activate the rendition of the copyrighted music, would clearly be 
deemed performances given publicly for profit, and thus subject to licensing un- 
der the copyright of the music within the meaning of section 1 (e). If the 
cocktail lounge for the public in a hotel, for example, through its radio or tele- 
vision receiving set, were to render a performance of a copyrighted musical com- 
position, either from live performers or from their recording activated in or out 
of the broadcasting studio (cf. Buck v. Jewell-LaSalle Realty Co., 283 U. 8. 191), 
or if the same recording were to be activated by a gramaphone machine in such 
lounge, the performance in question would clearly be Ceemed to have been given 
publicly for profit, and thus subject to licensing ui der the copyright of the 
music. Since such is the law, it does not seem sound t > us that the mere utiliza- 
tion of a coin in the reproducing machine as payment for a rendition of the iden- 
tical conditions, should provide compensation to those who own or control such 
machines while affording a free ride on the musical copyright utilized. 

Accordingly, we have consistently supported the repeal of this exemption. 

Although the proposed legislation, S. 1870, substantially modifying the effect 
of the exemption, does not provide for its outright repeal, we are none the less 
agreeable to approving 8S. 1870 in principle, as indicated in the above resolution. 

In the course of its consideration of this bill, it was the thought of our com- 
mittee that in transmitting to the Subcommittee on Patents, Trademarks, and 
Copyright, of the Senate Judiciary Committee the above resolution approving 
S. 1870 in principle, its undersigned chairman might call the attention of such 
congressional committee to the desirability of considering some minor clari- 
fication of the language of the proposed amendment. Such consideration, it 
was hopped, need not serve to delay early consideration and approval of legisla- 
tion deemed appropriate by the subcommittee. One such respect for considera- 
tion is in the new provision that coin-operated reproductions or renditions of 
the copyrighted music hereafter shall be deemed public performances for profit, 
in contrast to the provision being repealed which since 1909 has expressly stated 
that they were not so to be deemed unless an admission fee was charged to the 
place of rendition. The amendment may not have been intended, although its 
language in S. 1870 is now literally broad enough, to cover any and all coin- 
operated reproductions or renditions, including those which actually are neither 
public nor for profit, thus making every such performance, regardless of where 
or how given, subject to licensing under the copyright of the music. Such 
future protection of coin-operated renditions, heretofore unprotectable at all 
except where an admission fee was charged, would be much broader than that 
given to any other kind of performance of copyrighted music. This could easily 
be clarified. The other respect is in the desirability of identifying somewhat 
more precisely the definition of the operator who is intended by the legislation 
to be chargeable with such infringement as may be inyolved in any such coin- 
operated performance. 
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PHILADELPHIA, Pa., January 24, 1958. 
Re bill 8. 1870. 


Senator Josepn C. O’MAHONEY, 
Chairman, Copyright Subcommittee, 

Senate Office Building, 
Washington, D.C. 


Dear SENATOR O’MAHONEY: In uring the reporting out favorably onto the 
Senate floor Bill S. 1870, I base arguments on Senate Document No. 155, 84th 
Congress, 2d Session, in connection with somewhat similar Bill S 590. I ask 
that my arguments be read into the Congressional Record as a competent wit- 
ness proponent. 

Beginning with paragraph 4, page 4, proponents argue that opponents have 
repeatedly refused to discuss price formula. 


OPPONENTS’ ARGUMENTS 


Opponents argue that Congress, in 1909, had full knowledge of coin-operated 
music machine industry and anticipated its growth, and that payment of royalty 
by jukeboxes constitutes a new right. 

This presupposes clairvoyance on the part of that Congress and that it also 
foresaw the advent of radio, talking motion pictures, telephone wire music serv- 
ices, tape recorders, television and other advances of the general nature and that 
all of these were not to be deemed as new rights, nor could be denied exemption 
contained in section 1 (e). 

The benefits intended, claim opponents, would inure not to the authors but 
to the authors, composers and publishers such as ASCAP, which are multimil- 
lion-dollar monopolies. Since no alternative has offered to securing performance 
rights, this is a specious argument. All other users of music pay a performance 
license fee. 

Opponents fear benefits would accrue only to a few well-established composers 
and publishers. We submit that ASCAP has nearly 5,000 members and is 
operated like many corporations. No law can totally eliminate crime, negligence, 
or injustice, therefore it can be argued that we eliminate the United States Code, 
altogether. The Volstead Act was proven against public policy; its branches 
led to financing whole empires of vice and crime. And no law specifically limits 
the right to profit. Congress did not and cannot limit the growth of any individ- 
ual or industry, even if it so desired, except as a matter of public policy. Can 
it limit the rights, the hopes and ambitions of ASCAP members merely because 
we cannot guarantee total elimination of negligence, indifference and injustice? 

The 2-cent royalty fee should apply to the jukebox operator. In Victor Herbert 
v. Shanley Restaurant, the Supreme Court ruled for the former, stating that 
the motive for profit was enough to form basis for judgment. The jukeboxes 
are played some 9 billion separate times a year. 

No decline in the jukebox industry seemed foreseen when the cost per play was 
raised from 5 to 10 cents. It has no excise tax to pay, as in the case of the 
telephone companies. No shrinkage of the industry is apparent from the more 
than doubling of the cost per machine, nor in the increase of the number of 
machines in use. No shrinkage is apparent, save in the value of the 2-cent 
royalty imposed in all good faith by the Congress of 1909, which could not have 
foreseen the soaring cost-of-living index of today. There is no more proof 
offered that rescinding of the jukeboxes’ exemption from payment of performance 
royalty will cause a decline in the industry than that composers and publishers 
generally will not benefit. 

It is contended that the jukebox stimulates and popularizes songs, indirectly 
stimulating other sales of music, and was an important consideration in passage 
of section 1 (e). The broadcasters, recording companies, motion-picture indus- 
try, and any and all of ASCAP’s over 26,000 customers could make the claim 
of stimulating and popularizing songs, yet they all pay the performance license 
fee. Even ASCAP members who are primary users of music pay the performance 
license fee. Too, it is not demonstrated that Congress foresaw the growth of 
the jukebox to a billion-dollar-a-year industry and the decline of the then most 
important fields of sales of music. The Federal tax schedules and labor con- 
tracts; e. g., are geared to the growth of the primary beneficiary. It is not 
stipulated that the Record Industry Association of America represents the per- 
former, who is generally otherwise represented, and has been considered a 
secondary user, generally. When the performer becomes also a primary user he 
pays the performance license fee. In each case he may give a public performance 
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for profit, as defined by the Copyright Act. In actual practice he oftener than 
not in more closely associated with the song than the composer, in the public 
mind, and is sometimes actually given credit for authorship. Many composers 
do not earn in a lifetime as much as a well-known artist may earn in a week. 
The performer works for a fee and the composer generally works only on specu- 
lation. The action proposed by the Record Industry Association, therefore, 
would deprive the composer of legal status and, even, of human status. The 
composer would become less than a chattel slave or beast of burden, without a 
source of livelihood. No recognized performer can be demonstrated to con- 
cur with this view. 

Actually the performers’ performances are contributory to their own profit. 
The best known performers actually pay the cost of making their own master 
records and receive sometimes a 5-cent per record royalty. 

And, if the recording company is entitled to an agency fee for bringing the 
composer and performer together, then it can be argued similarly in the case of 
all other users, broadcasters, motion-picture companies, theater managements, 
ete. This argument is most obviously untenable. 

It is argued that the proposed legislation does not set out a specific royalty 
rate.. Naturally, since proponents have already stated: opponents have re- 
peatedly refused to discuss price formula. If argument is admissible then I 
might commit a crime with impunity, merely by refusing to be brought to trial. 
ASCAP’s rates to its customers are now set by our courts. Will esteemed oppo- 
nents stipulate that they have no confidence in our system of jurisprudence? 

ASCAP’s customers often have combinations of operations. These have been 
adjudicated by the courts. These customers have reached agreements with all 
operating performance license issuing groups. 

The location owner, it is argued, has no control over selections in the machine 
offered him for placement. On the contrary, location owners have stipulated 
type of music, language in which sung, particular artist, manufacturer of re- 
cording and any and every other classification possible. Danger of a suit for 
infringement because certain works are not within the repertoires of the three 
existing rights societies seems remote; no example of a possibility is cited. 

And the National Licensed Beverage Association’s position that the jukebox 
operator, alone, should pay the location’s performance license fee is uncontest- 
able, provided the operator does not share his profits with the location owner. 

The Congress that passed the Copyright Act of 1909 could be justly proud that 
as a result, today, a user of music has available the extensive repertoires of 
three performance licensing societies. Would the lawmakers also credit their 
senses if asked to accept the modern jukebox as the rudimentary contraption 
they specifically exempted from payment of royalty? Is this the puny rara avis 
that a responsible body would be applauded for protecting against extinction? 

The fear of exorbitant performance license fees, following the reseinding of 
the jukebox royalty exemption, makes one stare unbelieving. This subcommittee 
has heard no discussion of price formula, even though there are available ex- 
amples of rates set for operations of every imaginable kind over a period of 36 
or 37 years, culminating in rates set by the courts. Instead, opponents state, in 
effect, that rather than further enrich a few successful writers and publishers, 
they prefer to continue paying nothing whatsoever. 

Senator, proponents have a right to be heard. Bill S. 1870 should be reported 
out favorably by the Judiciary Committee. 

Yours very truly, 


HARRY FILLER. 


STATEMENT ON CopyrRIGHT LAWS By Mrs. R. I. C. Prout, PRESIDENT, GENERAI 
FEDERATION OF WOMEN’S CLUBS 


We are aware that the copyright laws as they now effect the coin-operated 
machines was written early in 1900. This was more than a half century ago, 
and the law set up certain specifications for the coin-operated machines of that 
time known as the nickelodeon. Today the jukebox is exempt under the same 
law. 

We believe that the writers of lyrics and/or scores should be compensated 
when jukeboxes are used for commercial purposes as they are today. Radio 
and television stations are required to pay a royalty when they reproduce such 
music. We believe it is only fair and just that the jukebox industry also be 
required to pay royalties. 


25062—58——_6 
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We urge you to pass a bill that will bring our copyright laws up to date, thus 
remedying the now existing inequities to the producers of music carried on 
jukeboxes. 


STATEMENT OF MARIE A. HURLEY, NATIONAL LEGISLATION CHAIRMAN, NATIONAL 
FEDERATION OF MUSIC CLUBS 


I am Marie A. Hurley, national legislation chairman, National Federation of 
Music Clubs. The National Federation of Music Clubs is a charter member of 
the National Music Council which was granted a congressional charter August 
1, 1956. It is a nonpartisan, philanthropic, educational, cultural organization 
which has a membership of 600,000, including musicians, teachers, composers, 
concert artists, students, choral and symphonic societies, and clubs throughout 
the United States. 

Because the support of the American composer is a primary phase of the pro- 
gram of the National Federation of Music Clubs, and because the federation 
recognizes the right of the creator of music to receive just compensation for the 
exploitation of his work, the fact that the jukebox industry has become a multi- 
million-dollar enterprise, with the syndicate operating the jukeboxes owning 
500,000 of them throughout the country earning an estimated income of $500 
million annually, not 1 penny of which accrues to the composer, the situation 
has been and is of grave concern to our organization. 

Far too evident is the necessity for amending the copyright law to correct a 
technical error, so obvious and so unjust, in view of the fact that the jukeboxes, 
unlike any other commercial user of copyrighted music, are not required to 
comply with the copyright law which states that the public performance of 
such music for profit, without the consent of the copyright owner, is forbidden 
under severe penalty. 

Sigmund Spaeth, in his column, Music for Everybody, in the New Haven, 
(Conn.) Register, January 19, 1958, highlighted the necessity for amending the 
copyright law with this statement: “There can be no question as to either the 
ethics or the legality of the situation. Property is property, and the Supreme 
Court still supports the decision of the late Chief Justice Oliver Wendell Holmes 
that no property is so peculiarly a man’s own as is the product of his own brain.” 

In the matter of cost of compliance with the broad intentions of the copyright 
law, Dr. Spaeth stated that it “is infinitesimal when considered on the basis of 
individual performances and would certainly inflict no hardship on the wealthy 
jukebox industry, whereas the income of the average composer of even popular 
tunes is far from substantial.” 

The National Federation of Music Clubs has supported consistently for sev- 
eral years legislative measures introduced in the House and the Senate to amend 
the copyright law of 1909. However, despite the fact that the passage of such 
legislation would have corrected an obvious injustice, it has yet to be enacted 
into law. 

The National Federation of Music Clubs favors S. 1870 which would repeal 
that section of the copyright law of 1909 permitting the public performance of 
copyrighted musical compositions on coin-operated machines without payment 
to and without the consent of the copyright owner. Therefore, the expeditious 
enactment into law of 8S. 1870 as an amendment essential to the Copyright Act of 
1909 in the interest of the composer, the author, and the general public is strongly 
urged. 


Mr. Green. At this point, Mr. Chairman, I would also like to sub- 
mit for the record the official views of the Department of Justice, the 
Department of State, and the Librarian of Congress, and the American 
Patent Law Association in regard to the subject matter. 

(Note: Similar communications from foreign correspondents as 
submitted by the State Department were presented for the record 
by the Register of Copyrights, Mr. Fisher. Those exhibits which are 
not duplicates of the documents submitted by the Department of State, 
are printed herein with the report of the Librarian of Congress. ) 

Chairman O’Manonry. Very well. 

(The matters referred to are as follows :) 
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UNITED STATES DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUTY ATTORNEY GENERAL, 
Washington, D.C., July 9, 1957. 
Hon. JAMES O. EASTLAND, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 


DeaAR SENATOR: This is in response to your request for the views of the Depart- 
ment of Justice concerning the bill (S. 1870) to amend section 1 (e) of title 17 of 
the United States Code with regard to the rendition of musical compositions 
on coin-operated machines. 

Section 1 of title 17, United States Code, grants a monopoly to a copyright 
owner of a musical composition. This right is qualified, however, in the case of 
phonograph records. If the copyright proprietor or licensee records the work, 
the copyrighted music is available to anyone who desires to make a mechanical 
reproduction thereof. All persons who pay the specified royalties may make 
similar use of the work. This applies only to the making of records, however, 
and does not apply to their performance. The copyright owner has the exclu- 
sive statutory right to perform musical compositions in public for profit. The 
last paragraph of subsection (e) of section 1 contains an exemption, however, in 
the case of coin-operated machines and provides that reproduction on such 
machines shall not be deemed to be a public performance for profit unless a fee 
is charged for admission to the place where such reproduction occurs. The bill 
would amend the last paragraph of subsection (e) by eliminating the present 
exemption and providing that the reproduction or rendition of a copyrighted 
musical composition by or upon a coin-operated machine shall be deemed to be 
a public performance for profit, and the operator of any such machine shall 
be liable for any infringement of such musical composition occurring through 
the use of such machine. 

Whether the bill should be enacted involves a question of policy concerning 
this Department prefers to make no recommendation. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely, 
WILLIAM P. RoGeErs, 
Deputy Attorney General. 


DEPARTMENT OF STATE, 
Washington, May 10, 1957. 
Hon. JAMES O. EASTLAND, 
Chairman, Committee on the Judiciary, 
United States Senate. 

DeEAR SENATOR EASTLAND: Reference is made to your letter of April 18, 1957, 
requesting the Department’s comments on S. 1870, to amend section 1 (e) of 
title 17 of the United States Code with regard to the rendition of musical 
compositions on coin-operated machines, and to the Department’s interim reply 
of April 22, 1957. 

The Department, by letter dated January 4, 1956, commented upon S. 590, 
84th Congress, Ist session, a bill dealing with the same subject. The Depart- 
ment’s views on S. 1870 are basically the same as those expressed with respect 
to S. 590. The principal effect of S. 1870, as was the case with S. 590, is 
domestic in character, and to this extent it is not of direct concern to the 
Department. However, the provision in our present law exempting the rendi- 
tion of musical compositions in coin-operated machines from the payment of 
royalty fees deprives the copyright owner of an important source of remunera- 
tion. The change in the copyright law proposed by 8S. 1870 would thereby 
remove an inequity in our law which can be a source of irritation in our inter- 
national copyright relations. 

The Universal Copyright Convention, ratified by the United States on 
December 5, 1954, has been adhered to by 26 governments and forms a major 
basis of our copyright relations with other countries. Although the Universal 
Copyright Convention does not place a specific obligation upon the United 
States with respect to the performance of music on coin-operated machines, 
the amendment of our law proposed in 8. 1870 represents a move in the direction 
of more adequate and effective protection of the. rights of authors as con- 
templated by the Convention, and would tend to strengthen the international 
copyright relations of the United States. 
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The Department has been informed by the Bureau of the Budget that there 
is no objection to the submission of this report. 
Sincerely yours, 
Rosert C. HILy, Assistant Secretary 
(For the Secretary of State). 


DEPARTMENT OF STATE, 
Washington, April 18, 1958. 
Hon. JAMES O. EASTLAND, 
Chairman, Committee on the Judiciary, 
United States Senate. 

Dear SENATOR EASTLAND: Reference is made to your letter of April 18, 1957, 
requesting the Department’s comments on S. 1870, to amend section 1 (e) of 
title 17 of the United States Code with regard to the rendition of musical com- 
positions on coin-operated machines, and to the Department’s reply of May 10, 
1957. 

The Department’s letter stated that the exemption of the rendition of musical 
compositions in coin-operated machines from the payment of royalty fees, which 
deprives the copyright owner of an important source of revenue, was a possible 
source of irritation in our international copyright relations. During the past 
few months the Department has received communications from authors’ and 
composers’ groups in a number of foreign countries expressing their concern 
with the present legal situation and their interest in its amelioration. 

Copies of the communications of these foreign groups are enclosed for your 
information in connection with the forthcoming hearings of the Subcommittee 
on Patents, Trade-marks and Copyrights on 8. 1870. 

Sincerely yours, 
WILLIAM B. MACOMBER, JR., Assistant Secretary 
(For the Secretary of State). 
Enclosures: 
1. From Peer International Corp., of Puerto Rico, January 2, 1958. 
2. From Editorial Argentina de Musica Internacional, S. R. L., December 
26, 1957. 
3. From Chambre Syndicale des Editeurs de Musique de Belgique, Jan- 

uary 6, 1958. 

4. From Sociedad de Autores y Compositores de Mexico, S. C., January 6, 
1958. 

5. From Societe de Gestion de Droits Intellectuels, Brussels, January 7, 
1958. 

6. From Edizioni Southern Music, Milan, Italy, January 10, 1958. 

7. From Syndicat Independant des Auteurs et Compositeurs, January 10, 
1958. 

8. From Chambre Syndicale des Editeurs de Musique Legere, Paris, 
France, January 8, 1958. 

9. From Union pour la Protection des Titulaires de Droits d’Auteur, 
Brussels, Belgium, January 10, 1958. 

10. From Societe des Auteurs, Compositeurs, and Editeurs de Musique, 
Paris, France, February 7, 1958. 

11. From Austrian Embassy, Washington, D. C., December 3, 1957. 

12. From Royal Greek Embassy, Washington, D. C., February 15, 1958. 

13. From Gesellschaft Fur Musikalische Auffuhrungsund Mechanische 
Vervielfaltigungsrechte, Berlin-Grunewald, Federal Republic of Germany, 
March 17, 1958. 

14. From Embassy of Spain, Washington, D. C., March 4, 1958. 

15. Union Internationale des Editeurs, Section des Editeurs de Musique, 
Paris, France, January 23, 1958. 

16. From Belgian Embassy, Washington, D. C., February 25, 1958. 

Telegrams: 

1. From the Dutch Songwriters Guild W. T. L., Amsterdam, January 11, 
1958. 

2. From Italian Music Publishers Association, Milan, January 11, 1958. 

3. From Songwriters Guild of Great Britain, London, January 14, 1958. 

4. From Peer Musikverlag GmbH FEdition Takt und ten GmbH Song 
Edition, Berlin, January 14, 1958. 
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5. PERFORGHT, London, January 1, 1958. 

6. Music Publishers Association, London, January 2, 1958. 

7. Chambre Syndicale Editeurs de Musique de Belgique, Brussels, Jan- 
uary 6, 1958. 

8. Keith Prowse Music Publishing, London, January 22, 1958. 


[Enclosures] 


PEER INTERNATIONAL Corp. OF PUERTO RICO, 
Santurce, P. R., January 2, 1958. 
DEPARTMENT OF STATE, 
Washington, D.C. 

GENTLEMEN: I want to inform you that in Puerto Rico there is a general 
movement headed by local composers and authors trying to secure some sort 
of legislation within the copyright law that might secure for them the right 
to collect royalties from the owners or usuaries of jukeboxes. This move- 
ment obeys to the fact that the owners or usuaries of jukeboxes in Puerto Rico 
and continental United States have been making and are making profits out of 
an intellectual property of composers and authors which in turn are receiving 
no credits from this source. 

Puerto Rican composers and authors regularly receive from abroad, royalties 
from the music used in jukeboxes, indicating this fact that practically in almost 
all the countries of the world, except in ours, this right is legally guaranteed 
in behalf of composers and authors. Due to this fact, we understand that as 
a matter of international reciprocity something should be done in favor of our 
authors and composers. 

Due to the above stated reasons, Peer International Corp. of Puerto Rico, a 
music publishing organization, respectfully suggests that the copyright law 
of the United States of North America be amended in such a way that it would 
secure the right to collect royalties from the owners or usuaries of jukeboxes. 

Respectfully, 


ANGEL I. Fonrrtas. 





EDITORIAL ARGENTINA DE MUSICA INTERNACIONAL 8S. R, L., 
Buenos Aires, Argentina, December 26, 1957. 
STATE DEPARTMENT, 
Washington, D. C. 
To Whom May It Concern: 


It came to our knowledge that on the 14th of January next a hearing will take 
place in Washington concerning jukebox royalty legislation. 

We wish to indorse on this occasion any measures taken to insure a protection 
of that nature, which would serve at the same time, by means of an adequate 
legislation, to create a real sense of justice. Such measures would be welcome 
by us as the reciprocity long awaited by us would thus materialize. 

In this part of the continent, the use of musical selections by jukeboxes is 
controlled by the respective performing rights societies and the collecting rates 
are fixed up by them. 

The musical compositions of American origin used in this country for repro- 
duction of jukeboxes enjoy the same treatment given to the local production 
and, therefore, a strict watchfulness is exercised in respect to collection of fees 
and their protection in every way. 

We would favor most graciously if the measures undertaken to protect state- 
side selections are extended to those contained in our catalogs. This arrange- 
ment, far from safeguarding only the financial aspect of the operation, would 
also contribute to stimulate the morale of all authors and composers throughout 
the world. 

In Argentine, for example, any use of any selection originated in the United 
States of America is duly protected, not only as regards the payment of royalties, 
but also as to the ownership of copyrights. In other words, any use of a 
musical composition, including reproduction by jukeboxes, is effectively insured 
and the payment of royalties duly controlled. 


ALBERTO MARTINEZ, General Manager. 
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CHAMBRE SYNDICALE DES EDITEURS DE MUSIQUE DE BELGIQUE, 


Brussels, January 6, 1598. 
STATE DEPARTMENT, 


Washington, D. C. 


GENTLEMEN: We learned through the press that the United States Govern- 
ment has set up a committee which will consider the matter of exemption of 
jukeboxes at hearings which will commence on January 14. 

We beg to confirm the cable we sent to you as follows: 

“In Belgium and Luxembourg and all over Occidental Europe fees have always 
been and are still collected from jukebox operators for American repertoire. 
Here’s hoping that as a measure of reciprocity similar collections will be made 
possible in the United States of America. According spirit Universal Convention 
American and European creators copyright owners should be treated the same 
fair way on both sides of the Atlantic. Respectfully.” 

May we insist on the spirit of all national laws and of the Universal Conven- 
tion—following the Bern Convention—in view of the protection of all intel- 
lectual workers and copyright owners in an age where such important recognition 
is extended to manual workers? 

It would be unfair to refuse the same protection to creators of works of art 
because they do not use the weapon of manual workers—the strike. 

If an industrial enterprise has no right to make profits without socially giving 
a fair salary to its workers, why could a jukebox operator make large profits 
by using publicly records originally licensed for private home use only and for 
which the amount of the license was fixed in function of private use by a copy- 
right law dating from an epoch when jukeboxes, tapes, radio, sound films, TV, 
etc., were not in existence? 

There is no difference between the owner of a public place, if he makes music 
for profit, either if he uses a jukebox playing with pressed records or if he 
uses an orchestra playing with printed music. In both cases he makes a profit 
out of the music and in both cases the intellectual creators of the music are 
entitled to receive a share of such profit as being the purveyors of the music 
through which the profit is made. Hence the payment of the performing right. 

This fact, clear as crystal, was never discussed by anybody in Europe, the birth 
nest of the author’s right. Accordingly, in all European countries performing 
rights were always paid while records were played in public either through juke- 
boxes or pickups even before the jukeboxes existed. 

Since over a quarter of a century, American authors received from Europe per- 
forming rights collected on performances through mechanical devices (jukeboxes, 
films, etc.), while European authors did not get a penny from such performances 
in the United States. 

This is just the opposite of neat reciprocity. 

Therefore, we believe that it is about time that, as a measure of plain, clean, 
and fair reciprocity, similar collections of rights will be made possible in the 
United States of America, as in Burope, without any further delay. 

We feel confident that our appeal to you will be heard in due course and might 
lead to a still better understanding between the United States of America and 
our country. 


Yours very sincerely, 
F. R. Farce, President. 


SOCIEDAD DE AUTORES Y COMPOSITORES DE Mexico, 8. C., 


Mevico, D. F., January 6, 1958. 
STaTeE DEPARTMENT, 


Washington, D. C. 


GENTLEMEN: It has come to our knowledge that on January 14 hearings will 
be started by the House of Representatives on the jukebox royalty legislation. 

It is of great interest for the composers of Mexico—which we represent—that 
it may be known by the honorable Representatives of that great people of the 
United States that, here in Mexico, American composers enjoy exactly the same 
protection as granted to the Mexican composers, including the obtention of royal- 
ties paid by the jukeboxes. 

Such protection is accorded through the SACM by the national law. 

Would it be imposing upon the State Department to request that the House of 
Representatives be informed of this? 

Thanking you in advance, I remain 

Sincerely yours, 
IGNACIO FERNANDEZ ESPERON, 
Tata Nacnuo, Secretary-General. 
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Socr£rTEé DE GESTON DE Droits INTELLECTUELS, 
Brussels, January 7, 1958. 
Strate DEPARTMENT, 
Washington, D. C. 

GENTLEMEN: We know that jukeboxes are now exempt from payment of per- 
forming fees in the United States of America—while such fees are collected, and 
have been collected for years in Europe on all music made in public for profit 
either by mechanical devices or by live performances. 

We know, as well, that as a result of representations made by the American 
Society of Composers, Authors, and Publishers and other bodies representing 
copyright owners, the United States Government has set up a committee which 
will consider this matter at hearings commencing on January 14. 

It seems just fair that both American and Buropean authors should be recog- 
nized and protected in America exactly as in Europe. 

This is the spirit of copyright laws in all countries. If the wording of certain 
of those copyright laws or bills is out of date it should be revised and adjusted 
according to our present era of mechanized music. 

Let us hope that the wisdom of American judges and lawyers will see its way 
clear in such a clear case. 

Let us hope further that as a matter of reciprocity similar collections of authors’ 
rights will be made possible in the United States of America as in Burope. 

Thanking you in advance and with all best wishes. 

Sincerely yours, 
Ernest Craps, President. 


EDIZIONI SOUTHERN MuUsIC, 
Milan, January 10, 1958. 
STaTE DEPARTMENT, 
Washington, D.C. 


GENTLEMEN: This is to certify that in Italy on all records contained in juke 
boxes, should they be Italian or American production, fees are collected. 

These fees are collected and divided by SIAE (Italian Author Society) on 
the basis of declarations which jukebox operators must apply with SIAQB. 

While we hope that as a measure of reciprocity similar collection will be 
made possible in United States of America, we remain, 

Very truly yours, 
A. CARISCH. 


SyNDICAT INDEPENDANT DES AUTEURS ET COMPOSITEURS, 
Paris, January 10, 1958. 

GENTLEMEN: At the name of French Authors and Composers’ Independent 
Syndicate of all France, we suggest you the present request : 

We are very surprised by the final disposition of the section I (subsection e) 
of the American law on authors rights which not consider the reproduction or 
execution of a musical work by or on jukeboxes, as public lucrative execution 
by the fact of free intrance in the locals where that music is played. 

We know that the American Society of Authors and Composers have tried 
to obtain an amendment to the law of 1909. 

We learned that new ideas about it were presented April 12, 1957, at the 
American Senate and that the senatorial subcommittee charged of the question 
about patents and copyrights will hear the representatives of various industries 
interested by the project of law. 

The French Society of Authors and Composers (SACEM) pays very important 
sums of money to the American society for the execution in France of American 
songs played on jukeboxes, in bars or stores with free entrance. 

We shall be glad to see a great nation as the United States—which first 
qualities are democratic views, and justice—-work until the ancient law dispo- 
sition will be modified in authors and composers favor. 

We do not say that only for strangers (authors and composers played in the 
States) but for all and also for Americans who are leased. 

You must consider that in France, American authors or composers have the 
same advantages that French ones. It is not just that the same advantages are 
not applied for us in your country. 

We judged necessary to kindly inform you to apply a new form of defense 
in the United States and to invite you to reform the 1909 law. 





= 


We are sure that the new disposition of law in instance will be accepted by 
you next month, and that she will give to American authors and composers as 
well as French, the satisfaction to receive equal fruits of their intellectual 
work. 

With our best consideration, truly yours. 
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Marcet D’ANELLA 
(For the President). 


CHAMBRE SYNDICALE DES EpITeEURS DE MUSIQUE LEGERE, 


. Paris, January 8, 1958. 
State DePpARTMENT, 


Washington, D. C. 


Sres: As the hearings of the committee which will consider the question of 
payment of performing fees from jukeboxes in the United States of America 
will commence shortly, I allow myself to call your attention on the fact that, 
in France, performing fees are collected from jukebox operators and that this 
situation is profitable not only to French ayants-droit, but also to American 
ayants-droit whose works are performed in France. 

Apart from the fact that such payments are quite a logical consequence of 
the international conception of the author right, it would be very lucky result 
of the hearings of the committee if reciprocity could be established on this 
point between France and the United States of America as it already exists 
on so many other points to the mutual satisfaction of everybody. 

I can assure you that, here in France, composers, authors, and publishers are 
unanimous in their opinion regarding this problem and that all of us hope that 
a favorable result will be reached and that the only equitable solution will be 
adopted by the United States of America. 

Faithfully yours, 


Routr Marsor, President. 


SocIeTE DES AUTEURS, COMPOSITEURS AND EDITEURS DE MUSIQUE, 
New York, N. Y., February 7, 1958. 
Mr. Roger C. Drxon, 
Chief, International Business Practices Division, 
Office of International Trade and Resources, 
Department of State, Washington, D. C. 


Dear Mr. Dixon: It was indeed a great pleasure for me to meet you in 
Washington, and I wish to thank you for the attention you were kind enough to 
give to the various subjects we discussed. I wish to put special emphasize 
on the interest the French Society of Authors, Composers, and Publishers of 
Music and myself, as its president, have in the recent developments relating to 
possible changes in the 1909 copyright law, insofar as it applies to coin-operated 
machines. 

For a number of years, our authors and composers have seen their works 
become more popular in the United States and they have been aware of an 
extended use of recordings of their works on American coin-operated machines. 
We have to explain to them that the American copyright law, generally speak- 
ing, exempts the coin-operated machines operators or owners from paying any 
performance fee. As a result of this situation, our writers have certainly been 
deprived of substantial fees to which we feel they were entitled, as payment 
for the extended use of their works. 

On the other hand, French legislation definitely allows the writers to collect 
fees for the use of their works on coin-operated machines. This protection ex- 
tends, of course, to American authors and composers and, therefore, through 
our contracts with ASCAP and BMI, we credit American works with important 
moneys collected from the jukebox owners or operators. 

Such lack of reciprocity regarding the use of American works in France 
and French works in the United States is not, we would assume, in conformity 
at least with the principles of the Universal Convention, to which the United 
States has adhered. 

We are aware that the Subcommittee on Patents, Trademarks, and Copyright 
will soon hold hearings on Senator O’Mahoney’s bill No. 1870. May we express 
the wish that the State Department, and eventually the members of the sub- 
committee, take into consideration the present letter, which should be considered 
as the expression of the hope of all the French musical creators. 

Sincerely yours, 


Grorces Auric, President. 
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AUSTRIAN EMBASSY 
Washington, D. C. 
AIDE MEMOIRE 


Under the provision of section I (e) of title 17 of the United States Code, the 
rendition or reproduction of copyrighted musical compositions by or upon a 
coin-operated machine is not deemed to be a public performance for profit. 

Consequently, in case copyrighted musical compositions are used by or upon 
a coin-operated machine, authors thereof are not entitled to receive any royalties 
for their works. 

On April 12, 1957, bill S. 1870 was introduced into Senate by Mr. O’Mahoney 
for himself and Messrs. Kefauver, Humphrey, Neely, Langer, Payne, and Morse, 
to amend the above-cited section of the United States Code with the purpose 
that, in future, the reproduction or rendition of a copyrighted musical composi- 
tion by or upon a coin-operated machine shall be deemed as a public performance 
for profit and the operator of any such machine shall be liable for any infringe- 
ment of any such musical composition occurring through the use of such machine. 

Austrian composers, whose copyrighted works are used in the United States 
of America by coin-operated machines to a steadily growing extent, did not re- 
ceive, on the ground of present legislation, any royalties for the use of their 
compositions. 

In view of this fact this bill is also of greatest interest to Austrian composers. 

WASHINGTON, D. C., December 3, 1957. 


Roya. GREEK EMBASSY 
Washington, D. C. 
MEMORANDUM 


The Royal Greek Embassy has been instructed to express the interest of the 
Greek Association of Composers, Authors & Publishers to an amendment of the 
United States copyright bill, which, as it stands at present, does not protect the 
interests of Greek composers and authors of songs reproduced on coin-operated 
machines in public establishments in the United States. 

The Royal Greek Embassy would appreciate it to be kindly informed on any 
action taken in connection with the above subject. 

FEBRUARY 15, 1958. 


GESELLSCHAFT FUR MUSIKALISCHE AUFFUHRUNGS- 
UNpD MECHANISCHE VERVIELFALTIGUNGSRECHTE, 
Berlin, March 17, 1958. 
Mr. Exvias C. RoprIgurz, 
International Business Practices Division, 
Department of State, Washington, D. C. 


DEAR MR. RoprIGuez: Attached please find GEMA’s opinion regarding Senate 
bill S. 1870. If it could be used in the coming hearings and help convincing 
the members of the Senate committee that the copyright law should be amended 
as proposed by the bill, the German authors will certainly be very happy. 

Thanking you for your interest and efforts in this behealf, I remain, 

Sincerely yours, 
W. PLAGE. 
[Attachment] 
* MARCH 17, 1958. 

GENTLEMEN: By order of GEMA’s board of directors I take the liberty of 
respectfully submitting to you the opinion of the German composers, authors, 
and publishers as represented by this society regarding Senate bill S. 1870 to 
amend the Copyright Act of 1909 to require payment of performance fees when- 
ever musical compositions are performed on coin-operated machines. 

Though the German copyright law since 1910 contains a clause exempting 
the rendition of copyrighted musical compositions by means of mechanically 
operated machines from the payment of performing fees, the Supreme Court of 
the Federal Republic of Germany in 1953 decided that this clause must be 
strictly construed in the favor of the copyright proprietor and cannot be applied 
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to performances by means cf the modern electrically operated machines. The 
technical devices used in the machines of the present time are basically different 
from the machines in whose favor the exemption was originally decreed, and 
enable an exploitation quite different from the economically of much greater 
importance than that which the legislators of 1910 had in mind. 

On the basis of this decision, GEMA has for several years been collecting 
performing fees from the operators of coin-operated machines. The proceeds 
herefrom are shared by GEMA’s affiliated societies in the United States, ASCAP 
and BMI. These societies receive considerable amounts for their members who 
thereby enjoy a better copyright protection in Germany than in their own 
country. 

Considering the fact that the copyright protection of American citizens in 
Germany and of German nationals in the United States is based upon the 
principle of reciprocity, the German copyright owners are very much interested 
in an early passing of bill 8. 1870 so that not only their American colleagues 
but they themselves may finally enjoy in the United States the same protection 
and derive similar benefits from the use of their works on coin-operated machines 
as German and American authors already enjoy in Germany. 

By amending the copyright law as proposed by bill 8S. 1870, the United States 
would show that they are endeavoring to put an end to an apparent lack in the 
protection of the creative mind against the well-organized giant jukebox industry 
exploiting his works. This seems to be all the more important in view of 
another regrettable flaw in the American copyright law: the proportionally 
short duration of copyright protection counting the years of protection from the 
date of first publication, in contrast with the European method of computation 
from the death of the author, whereby German as well as American authors 
generally enjoy a much longer protection in Germany than is granted to them 
in the United States. 

Respectfully yours, 
W. PLAGE. 


No. 66 
SPANISH EMBASSY 


Washington 


The Embassy of Spain presents its compliments to the Department of State 
and begs to refer to possible congressional legislation on musical compositions 
reproduced by coin-operated machines (jukeboxes). In this respect a bill was 
introduced in the United States Senate by Mr. O’Mahoney, for himself, Mr. 
Kefauver, Mr. Humphrey, Mr. Neely, Mr. Langer, Mr. Payne, and Mr. Morse, on 
April 12, 1957, under S. 1870, and in the House of Representatives a bill, identical 
to Senator O’Mahoney’s bill, was introduced by Mr. Gwinn on August 5, 1957, 
under H. R. 9122. The O'Mahoney bill has been referred to the Patent Sub- 
committee of the Senate Judiciary Committee, and hearings have been scheduled 
for April 9, 10, and 11, 1958. H. R. 9122 was referred to the House Judiciary 
Committee, and as far as this Embassy knows, no hearings have been scheduled 
as yet. 

This Embassy wishes to point out to the Department of State that the Spanish 
Government is most interested in the passing of this bill for the following reasons: 

(1) Authors in Spain receive the benefits their copyrighted musical compo- 
sitions entitle them to when these are reproduced by coin-operated machines 
(jukeboxes). 

(2) The true success of said machines depends on the musical compositions 
they reproduce, and it is only just that the author, who with his work con- 
tributes to this success, should participate in the benefits derived from such 
reproductions. 

(3) The rights to which the said authors are entitled to are those known 
as performance rights (derecho de ejecuci6n), and as these clearly fall in 
this category, it is logical that the authors benefit by them. 

(4) As stated above, the United States authors, whose works are re- 
produced by these coin-operated machines in Spain, regularly collect their 
copyrights dues, and in logical reciprocity the Spanish authors should be 
protected in their rights when their works are reproduced by coin-operated 
machines in the United States. 

The Spanish Embassy will appreciate the good offices of the Department of 
State in this matter. 


WASHINGTON, D.C., March 4, 1958. 
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UNION INTERNATIONALE DES EDITEURS, SECTION DES EDITEURS DE MUSIQUE, 

Paris, France, January 23, 1958. 
DEPARTMENT OF STATE, 
Washington, D.C. 

GENTLEMEN: The Music Publishers’ Section of the Union Internationale de 
Editeurs [International Publishers’ Union] having been informed that a com- 
mittee met on January 14 to study the possibility of amending the final para- 
graph of article 1, title 17, of the United States copyright law relating to the 
playing in public of musical compositions on coin-operated instruments (juke- 
boxes) has instructed me to bring to your attention the importance it attaches 
to having that exemption eliminated. 

These instruments are becoming more and more numerous, not only in the 
United States but in all the countries members of the Bern Union, where juke- 
boxes do not enjoy an exemption from the public-performance copyright fee. 
The result is that in the countries members of the Bern Union public-perform- 
ance copyright fees for musical compositions used in jukeboxes are collected 
for works of American origin as well as for others, and these fees are then sent 
to ASCAP to be distributed to American composers. 

Obviously, it is irregular for reciprocity not to exist in the United States by 
reason of the provisions of the final paragraph of article 1. 

The music publishers of the countries of Western Europe, including Great 
Britain, hope, therefore, in the interest of composers as well as in their own 
interest, that the American Government and Congress will eliminate an ex- 
ception that is in no way justified. 

There is no doubt that the playing of musical compositions by customers of 
establishments of any kind where jukeboxes are found attracts those customers 
and is quite profitable for these establishments. There is therefore no reason 
why such establishments should not pay public-performance copyright fees to 
the composers and publishers of the musical works played. 

Very truly yours, 
RENE DOMMANGE, 
President, Music Publishers’ Section. 


No. 737 
AMBASSADE DE BELGIQUE 
DEPARTMENT OF STATE, 
Washington, D. C.: 

The Belgian Embassy presents its compliments to the Department of State and 
has the honor to inform the Department of the following matter. 

As the Department is aware, a bill on copyright, introduced by the United 
States Senate on April 12, 1957, S. 1870, will, at any moment, be the object 
of hearing; on that occasion, specialized groups, and in particular the Société 
belge des Auteurs, Compositeurs et Editeurs of Brussels, have taken an interest 
in this question and have expressed their views to the Belgian Government. 

The Department of State will find enclosed herewith, for information, the 
views exposed by the Société belge des Auteurs, Compositeurs et Editeurs about 
the coin-operated machines. 

WASHINGTON February 25, 1958. 


[Attachment] 


By the terms of title 17 of the United States Code in effect: “The reproduc- 
tion or rendition of a copyrighted musical composition by or upon coin-operated 
machines shall not be deemed to be a public performance for profit * * *.” 

Consequently, in the United States, the country which has more recorded 
music than any other, there are no royalties due on any rendition or reproduction 
of a copyrighted musical composition by jukeboxes. 

Musical compositions played on these machines, by the insertion of a coin, thus 
evade the imposition of authors’ and composers’ royalties. 

The authors and composers are, therefore, deprived of their principal sources 
of income. In Belgium, on the other hand, American authors and composers 
benefit by the royalties which are due on any rendition made in public whether 
by a mechanical process or “for profit.” They not only profit in Belgium from all 
renditions (whether or not the renditions are for profit), but they eventually 
benefit from a supplementary royalty for reproduction rights, each time that a 
commercial record is played by jukeboxes or other means. 
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To this effect, recent judgment of the Cour de Cassation of Belgium, dated 
January 19, 1956, recognizes a special right for reproduction each time a com- 
mercial record is played—an additional right to the right of performance. 

American authors and composers not only receive in Belgium royalties for 
rendition, whether for profit or not, but also for reproduction rights for the 
usage of their records ; they thus profit from a double right. 

As approximately 25 percent of the records in jukeboxes in Belgium are Amer- 
ican, American authors and composers are greatly privileged in comparison 
with the situation of Belgian authors and composers in the United States. 

The right of performance for Belgium authors and composers in the United 
States is already very limited (only for profit) and furthermore, the special 
right for reproduction (in the meaning of the Arrét de Cassation of Belgium) 
does not exist to their advantage. 


[Telegrams] 


AMSTERDAM, January 11, 1958. 
STATE DEPARTMENT, 
Washington, D. C.: 

The W. T. L. Dutch Songwriters Guild beg to submit its strong support to your 
Department’s committee in enforcing copyright payments by jukebox operators 
in the United States. This practice is also enforced in Holland by our local per- 
forming rights society. 

Tuer Dutcu Sonewriters Guitp W. T. L.. 
JacK Mixiar, Vice President. 


MILANO, January 11, 1958. 
STATE DEPARTMENT, 


Washington, D. C.: 


Am informed United States Government have formed special committee for 
examination claims copyright owners in respect jukebox operators. Please note 
that in this country, copyright owners including American, regularly collect per- 
forming fees from jukebox operators, and that a similar measure of reciprocity 
in United States would be most welcome by Italian copyright owners. 

Regards, 
Dr. EUGENIO CLAUSETTI, 
President, Italian Music Publishers Association. 


Lonvon, January 14, 1958. 
STraTreE DEPARTMENT, 


Washington, D. C.: 

On behalf of British songwriters I respectfully urge the enforcement of a fee 
payable to copyright owners upon mechanical performances of music via juke- 
boxes. This payment common to all countries except the United States is only 
just and right in view of changing entertainment conditions which deprive 
songwriters of many other former sources of income. 

Sir Compron MACKENIE, 
President, Songwriters Guild of Great Britain. 


BeRLIn, January 14, 1958. 
STATE DEPARTMENT, 
Washington, D. C.: 
Here in Germany we collect mechanical performing fees for American reper- 
toire from musicbox operators and expect the same for the American territories. 
PEER MUSIKVERLAG G. M. B. H. EpiTION TAKT UND TON G. M. B. H. Sone 
EDITION. 


Tonvon, January 1, 1958. 


DEPARTMENT OF STATE, 
Washington, D. C.: 


Fully endorse our comment in Senate Document 155 that the current exception 
of jukebox performances from liability to the music composer in respect of public- 
performing rights is regarded here as inequitable. As American composers are 
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not treated here in this cavalier fashion, this exception is a constant source of 
irritation in international-copyright relations. Urge fullest support of O’Mahoney 
bill. 

PERFORGHT. 


Lonpon, January 2, 1958. 
STATE DEPARTMENT, 


Washington, D. C.: 


Re inquiry opening January 14, members feel very strongly that as matter of 
reciprocity performing rights should accrue from jukeboxes in States. In Eng- 
land jukeboxes pay fees on American and all other copyrights. 


Music PUBLISHERS ASSOCIATION. 


BrvussELs, Junuary 4, 1958. 
STaTE DEPARTMENT, 
Washington, D. C.: 


In Belgium and Luxembourg and all over occidental Europe, fees have always 
been and are still collected from jukeboxe operators for American repertoire. 
Here’s hoping that as a measure of reciprocity similar collections will be made 
possible in the United States. According spirit Universal Convention, American 
and European creators copyright owners should be treated the same fair-way 
on both sides of the Atlantic. 

Respectfully, 
FELIx ROBERT FAECQ, 
President, Chambre Syndicale Hditeurs de Musique de Belgique. 


Lonpon, January 22, 1958. 
STATE DEPARTMENT, 
Washington, D. C. 


On behalf of Keith Prowse Music Publishing Co., of Great Britain, we consider 
it an anomaly that records are played on American jukeboxes without a fee, 
and trust that in the interests of fair play this will be rectified as America is 
the only civilized country not paying such fees. 

KEITH PROWSE MuSIC PUBLISHING. 


Tue LIBRARIAN OF CONGRESS, 
Washington, D. C., May 8, 1957. 
Hon. JAMES O. EASTLAND, 
Senate Office Building, Washington, D. C.: 


Dear SENATOR EastTLAND: This is in response to your request of April 18, 
1957, for my comments on S. 1870, a bill to amend section 1 (e) of title 17, 
U. S. Code, with regard to the rendition of musical compositions on coin-operated 
machines. 

This bill, similar in its principal objective to a number of bills introduced in 
past years, would have the effect of requiring the payment of royalties to the 
copyright owners of musical compositions that are played by means of the juke- 
boxes, and thereby place such performances in the same position as other uses 
ef copyrighted musical compositions. This result is accomplished by replacing 
the present language of section 1 (e) which provides that a performance by 
means of a phonograph record played in a coin-operated jukebox is not generally 
“deemed a public performance for profit’ with new language which provides 
that such rendition “shall be deemed a public performance for profit.” The 
bill also provides certain tests regarding liability for infringement by defining 
who is the “operator” of these machines. 

The Library of Congress and the Copyright Office have long been on record 
in favor of the repeal of the so-called jukebox exemption in section 1 (e) of the 
copyright law. The reasons for favoring the elimination of such an exemption 
were set forth in detail in my letter of March 30, 1955, to the late Senator 
Kilgore, with regard to S. 590, which letter is reproduced in Senate Document 
155, 84th Congress, 2d session, issued by your Subcommittee on Patents, Trade- 
marks, and Copyrights under date of November 30, 1956. My remarks in that 
connection may be considered applicable in pertinent part to the present bill. 

Sincerely yours, 
L. Quincy MumForp, 
Librarian of Congress. 
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COPYRIGHT OFFICE, 
Tue LIpRARY OF CONGRESS, 
Washington, D. C. April 23, 1958. 
Hon. JosepH C. O’MAHONEY, 
Chairman, Subcommittee on Patents, Trademarks, and Copyrights, Senate 
Judiciary Committee, Senate Office Building, Washington, D. C. 


Dear SENATOR O’MAHONEY: In connection with 8S. 1870 “To amend section 1 
(e) of title 17 of the United States Code with regard to the rendition of musical 
compositions on coin-operated machines,” I have the honor to inform you that 
this Office has received this year communications from authors’ societies, pub- 
lishers, and other interested groups, in Australia, Austria, Belgium, Cuba, 
France, Germany, Italy, Mexico, the Netherlands, Spain, the Union of South 
Africa, and the United Kingdom, expressing their interest in the passage of 
the bill. 

These communications contend that authors and composers, citizens of the 
United States, generally receive payments for the performance abroad of their 
works through jukeboxes; that the reverse is true in respect to the use of 
foreign compositions in jukeboxes in the United States; and that this situation 
is lacking in reciprocity and equity. 

There is no doubt the situation is an increasing source of friction and injury 
to United States prestige in important circles abroad. 

Copies of 20 communications originating from the above-mentioned foreign 
countries are enclosed for your information in connection with the present 
hearings on S. 1870. 

Sincerely yours, 
ARTHUR FISHER, 
Register of Copyrights. 
Enclosures: 20 communications and list. 


{Enclosures ] 
AUSTRALIA, January 13, 1958, 
CoPYRIGHT OFFICE 
Library of Congress, 
Washington, D.C.: 

Australasian Performing Rights Association, representing Australian com- 
posers, authors, and publishers, join with ASCAP and British Board of Trade 
in supporting jukebox bill. 

APRA. 


SocrEDAD NACIONAL DE AUTORES DE CUBA, 
Habana, January 9, 1958. 
The CopyricgHT OFFICE, 
Library of Congress, 
Washington, D.C. 

GENTLEMEN: Sociedad Nacional de Autores de Cuba (SNAC) is an official 
organism, created in Cuba because of the Convention of Experts of the Copyright, 
that took place at Washington; and this society, which is perfectly fiscalized, 
represents the Cuban and foreign authors in the collection of their rights. 

In Cuba, according to our copyright law, we collect and receive performance 
rights from the musical and dramatic works that figure out in the automatic 
apparatus called jukebox. That is, in Cuba we collect not only for the native 
authors, but also for the Americans and for authors of other countries, too, the 
rights for the use of their works in the jukebox. 

We consider it is fair to request that in your country the jukebox pay, as in 
ours, performance rights, and that they request the permission from the author 
or owner. 

For that reason, we address this letter to you and we favor the State Depart- 
ment of Washington, where a meeting is taking place and where a decision will 
be taken on the 14th. 

We want to tell you that our society is confident waiting the result of the meet- 
ing, which we are sure will have a favorable result; obliging to pay the per- 
formance rights, because it would not be fair that our society collects these 
rights while you don’t do so. 

Thanking you for your attention and hoping to receive acknowledgment of this 
letter, we remain, 

Sincerely yours, 
AMADO WILLETO, 
Director, Administrator General. 
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JOHANNESBURG. 
REGISTER OF COPYRIGHTS, 
Washington, D. C.: 


In South Africa performing fees are collected from jukebox operators for 
American repertoire. We hope that as a measure of reciprocity similar collec- 
tions will be made possible in United States of America. 


Music PUBLISHERS OF SouTH AFRICA. 


{Translated from the German original] 


WIEN, January 27, 1958. 
Concerning a bill to amend section 1 (e) of title 17 of the United States Code 
with regard to the rendition of musical compositions on coin-operated ma- 
chines. April 12, 1957. 
STATE DEPARTMENT, 
Washington, D.C. 


GENTLEMEN : It has come to our attention that there are negotiations under- 
way in the United States of America in order to eliminate at last an injus- 
tice which has long existed, namely, the injustice of royalties not being required 
for music played on jukeboxes in the United States. 

In Austria and, as far as we know, in all European countries, the perform- 
ance rights collected in connection with jukeboxes are reciprocally transferred. 
However, since a large percentage of the works played on jukeboxes are works 
by American composers, our performing rights’ societies are compelled to trans- 
fer a considerable part of this income to the United States of America without 
our receiving a penny for this type of performance from the United States. 

This modest letter, even if it comes from a small country, will, it is hoped, 
contribute to the long delayed legal recognition of the right of the authors to 
receive the compensation due them. 

Respectfully, 
WELTMUSIK. 


{Translated from the German original] 


WIEN, January 27, 1958. 
Concerning a bill to amend section 1 (e) of title 17 of the United States Code 
with regard to the rendition of musical compositions on coin-operated machines. 
April 12, 1957. 
STaTE DEPARTMENT, 
Washington, D.C. 


GENTLEMEN : It has come to our attention that there are negotiations under- 
way in the United States of America in order to eliminate at last an injustice 
which has long existed, namely, the injustice of royalties not being required 
for music played on jukeboxes in the United States. 

In Austria and, as far as we know, in all European countries the perform- 
ance rights collected in connection with jukeboxes are reciprocally transferred. 
However, since a large percentage of the works played on jukeboxes are works 
by American composers, our performing rights’ societies are compelled to trans- 
fer a considerable part of this income to the United States of America without 
our receiving a penny for this type of performance from the United States. 

This modest letter, even it it comes from a small country, will, it is hoped, 
eontribute to the long delayed legal recognition of the right of the authors to 
receive the compensation due them. 

Respectfully, 
SouTHERN Music, G. M. B. H 


——_— 


{Translated from the Spanish original] 


Maprip, January 23, 1958. 
COPYRIGHT OFFICE, 
Library of Congress, 
Washington, D. C. 
GENTLEMEN: As it has come to our attention that you have under considera- 
tion the matter of royalties for public performances proceeding from recordings 
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and magnetic tapes publicly exploited in your country, we would like to inform 
you that in Spain royalties are, as a matter of law, collected for public per- 
formances by means of the said devices in cafes, bars, stores, ete.; which royal- 
ties are distributed to the respective authors through the General Society of 
Authors of Spain. 
Sincerely, 
J. MARIO SuAREZ, 
Director, Ediciones Hispania. 


AMERICAN PATENT LAW ASSOCIATION, 
Washington, D. C., April 23, 1958. 
SENATE COMMITTEE ON THE JUDICIARY, 
United States Senate, Washington, D. C. 
(Attention : Mr. George Green. ) 

GENTLEMEN : In accordance with your request we are pleased to send you the 
following information. 

Our committee on copyrights favored the enactment of S. 1106 which was in- 
troduced into the 83d Congress. The chairman of that committee that year, 
Mr. Cedric W. Porter, appeared before your subcommittee on July 15, 1953, to 
urge the enactment of 8. 1106 and filed a statement which appears in your records. 
We will not reiterate this statement here. 

S$. 590 was the same bill as S. 1106 and was introduced into the 84th Congress. 
In the final report for our committee on copyrights for the association year 1954-55, 
the following appears : 

“S. 590 (Kilgore and others) and H. R. 4516 (Thompson) propose to amend 
section 1 (e) of the copyright code to eliminate completely the infringement 
exemption now accorded to coin-operated machines; the so-called jukebox ex- 
emption. The present exemption is unjust and discriminatory, and its elimina 
tion has been favored in the past by this committee and by other organiza- 
tions. In 1953, this committee took the position that repeal of the jukebox 
exeniption should not be outright but should be accompanied by a provision for 
continued exemption of a single coin-operated machine in an establishment which 
does not provide entertainment or charge admissions (1952-53 Repts. 16-18). 
The American Bar Association, however, has approved the complete and unguili- 
fied elimination of the jukebox exemption (78 Annual Rept. of ABA 179) and it 
now seems to this committee that outright repeal is desirable. We therefore 
approve 8S. 590 and H. R. 4316, and urge their enactment.” 

Our copyright committee for the association year 1955-56 did not believe it 
necessary to take further action inasmuch as its predecessor committee was al- 
ready on record as being in favor of the enactment of S. 590. 

Our copyright committees for the subsequent years 1956-57, 1957-58, have not 
found it necessary to take further action with respect to S. 1870 inasmuch as ii 
is identical to 8S. 590 and the position of our committee has not changed. Thus, 
as of the present, our committee on copyrights is in favor of the enactment of 
S. 1870. 

Please note that the above actions are actions of a committee of the American 
Patent Law Association. The reports of the several committees indicating their 
position on this legislation have been published for the information of the entire 
membership of the association. We have not asked the membership to vote on 
the committee’s action, but we have asked for any comments on the reports as 
published. No objection or opposition has been received from any member with 
respect to these reports. 

We trust that this is the information you desire. 

Very truly yours, 
CHARLOTTE E. GAUER, 
Executive Director. 

Mr. Green. Mr. Carlile Bolton Smith, the legislative assistant to 
Senator Wiley, has some material that he desires to put in the record. 

Chairman O’Mationry. Mr. Smith. 

Mr. Smirn. Senator Wiley has received and would appreciate the 
incorporation in the record a letter from the French Ambassador, two 
letters from the Italian Ambassador, both of which refer to positions 
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of private organizations in their countries with respect to legislation 
of this type, and also copy of a letter from the American Bandmaster 
Association, the vice president of which is in the University of Wis- 
consin. May those be received in the record ? 

Chairman O’Manoney. They shall be received and made a part of 
the record. 

(The matters referred to are as follows :) 


AMBASSADE DE FRANCE AUX Erats-UNIS, 
Washington, D. C., December 3, 1957. 
Hon. ALEXANDER WILEY, 
Senator of the United States, United States Senate, 
Washington, D.C. 


Dear SENATOR WILEY: I beg to submit the following to you in your capacity 
as member of the Senate Committee on the Judiciary. 

The French Society of Authors, Composers and Publishers (S. A. C. BE. M.) 
has called my attention to a problem connected with a proposed amendment to 
section 1 (e) of title 17 of the United States Code with regard to the rendi- 
tion of musical compositions on coin-operated machines. 

This amendment presented before the Senate of the United States by Sen- 
ator O'Mahoney on April 12, 1957, would enable the authors and composers 
of musical pieces played on coin-operated machines to receive royalties, which 
has not been possible under the present legislation as enacted in 1909. 

As a very substantial and in fact an ever increasing number of French 
compositions are being rendered on coin-operated machines in the United States, 
such an amendment would enable their authors and composers to receive sub- 
stantial royalties. 

This, it would seem to me, is in accordance with the general principles of 
copyright legislation and would, furthermore, place France and the United 
States on a reciprocal basis since the American authors and composers of 
musical pieces rendered in France on coin-operated machines receive royalties 
under French copyright law. 

In the hope that something may be done to protect the legitimate interests 
of French authors and composers, 

I am sincerely yours, 

Hervé ALPHAND, 
Ambassador of France to the United States. 


DECEMBER 26, 1957. 
Hon. ALEXANDER WILEY, 
United States Senate, Washington, D.C. 

My Dear Senator Witey: A friend of mine, Prof. Mario Vinciguerra, Presi- 
dent of the Italian Society of Authors and Publishers, has written to me in 
connection with a problem which I would like to bring to your kind attention. 

The Italian Society of Authors and Publishers is greatly interested in an 
amendment that the American Society of Composers, Authors and Publishers 
is supporting in order to modify section 1 of Title 17 (Copyrights) of the 
United States Code which refers to the reproduction of musical compositions 
by means of coin-operated machines. 

I understand the matter will be discussed in the forthcoming hearing of the 
subcommittee of the Senate Judiciary Committee to be held on January 15, 1958. 

Knowing your keen sense of appreciation for all problems under your juris- 
diction, I am sure you will consider Professor Vinciguerra’s concern in the 
interests of the Italian Society of Authors and Publishers which is the Italian 
counterpart of the ASCAP. 

I shall be grateful for any information you will give me on the outcome of the 
hearing. 

With sincere thanks and personal regards, I remain, 

Cordially yours, 
MANTLIIO Brosio, 
Ambassador of Italy. 


25062—58——-7 
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No. 4461 
L’ AMBASCIATORE D’ ITALIA, 
March 21, 1958. 
Hon. ALEXANDER WILEY, 
United States Senate, Washington, D.C. 


My Dear SENATOR WILEY: I have just learned that the hearing on the juke- 
box bill which was supposed to take place in mid-January has been postponed 
to April 23, 24, and 25, 1958. 

In the meantime, it has been brought to my attention that the Italian legis- 
lation favors United States composers and authors, even in jukeboxes, by 
extending them certain economic benefits and profit. 

I wonder if this element might help the solution of the problem and support 
the amendment of the copyright law. 

With sincere thanks and personal regards, I remain, 

Cordially yours, 
MANLIO Brosto, 
Ambassador of Italy. 


Maptson, Wis., April 17, 1958. 
Subject : Senate Bill 1870 (jukebox bill). 
Hon. Senator JoserH O’MAHONEY, 
Chairman, Judiciary Subcommittee, 
Senate Office Building, Washington, D. C. 


My Dear Sir: My name is Ray Dvorak, I am director of the University of 
Wisconsin bands. I have no connection whatsoever with any composer-author 
society nor with any jukebox operator. 

My appearance before your committee is made on behalf of the American 
Bandmaster’s Association. This organization was organized in 1929 for the 
purpose of promoting better bands and better band music, and has in its mem- 
bership the leading bandmasters of the United States. This association at its 
convention March 5-9, 1958, at Urbana, Ill., went on record as favoring the 
passage of bill S. 1870. They have appointed me to ask, on their behalf, that 
your committee report this bill favorably to the Senate of the United States 
without delay. 

Speaking from the point of view of the creative and the performing musician, 
his lot has been a struggle for existence throughout the generations. Modern 
inventions such as motion pictures in sound put thousands of performing musi- 
cians into breadlines. The technological developments in the modern jukebox 
has had a similar effect on the creative musician. 

The arguments for the passage of bill S. 1870 are fundamental. The law rec- 
ognizes that the creative skill of the composer is his private property. We who 
live in the free world believe that no one has the right to usurp private property 
for the gain of another. Our European governments of the free world and even 
our Soviet neighbors have supported and encouraged young performers and 
composers. Only this past week our attention was called to the Russian prize 
in music won by a Texan; this is indicative of the Soviet Government’s interest 
in music. 

We feel that for the first time since 1909 the bil) S. 1870 is well written 
and places the responsibility for paying royalties on music publicly performed 
for profit where it justly belongs. 

Many of those who opposed the previous bill, S. 590, are now in favor of 
the present bill, S. 1870, because it eliminates the possibility of injury to the 
small-business man. 

The average man can purchase a hi-fi phonograph for less than $100. If the 
operators can afford to pay 12 times this amount or $1,200 or more for similar 
machines equipped with coin slots, then he is in a very healthy financial position 
and should be permitted to pay the composer for the use of his music. 

Finally, all who opposed the previous bill, S. 590, were those who were di- 
rectly affected in a financial way. Some of those opponents may also oppose 
bill S. 1870. Under a government which which holds sacred the private prop- 
erties of its citizens, it is not only the privilege but also the duty of the com- 
poser individually or through his publisher or society to support bill S. 1870. 

What remains most significant, however, is the fact that at least a dozen 
organizations from the American Bar Association to the United States Depart- 
ment of State who have no direct interest in this legislation are urging the 
passage of bill 8. 1870. A corollary follows: If those not directly affected by 
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this legislation urge its passage then this judgment must be sound and unbiased. 
I regret that I cannot afford a second trip to Washington at this time. There- 
fore, we respectfully request that this letter be read into the hearing. The 
writer was in Washington, D. C., for the hearings scheduled for April 9-11, 1958. 
Respectfully yours, 
RayMOND Dvorak, 
Vice President, 
(For the American Bandmaster’s Association). 


Mr. Green. Mr. Chairman, before calling the first witness in the 
opponent’s schedule, there has been submitted a letter from Congress- 
man William E. Miller of New York, with his views in opposition to 
the bill, which I would like to have inserted in the record at this point. 

Chairman O’Manoney. It is so ordered. 


(The letter of the Honorable William E. Miller referred to is as 
follows :) 


House OF REPRESENTATIVES, 
Washington, D. C., April 28, 1958. 
Hon. Josery C, O’MAHONEY, 

Chairman, Subcommittee on Patents, Trademarks and Copyrights, Senate 
Committee on the Judiciary, Senate Office Building, Washington, D. C. 

My Dear Senator O’Manoney: In order that the valuable time of your sub- 
cominittee conducting hearings on 8. 1870 relating to the reproduction and ren- 
dition of certain musical compositions on coin-operated machines (jukeboxes) 
may be saved, may I respectfully ask that this letter in opposition thereto be 
incorporated as part of the record. 

Both as a Member of Congress and as a inember of the Judiciary Committee 
of the other Chamber I have a very active interest in this bill. I also have a 
particular interest in it because of its potential impact upon the welfare of my 
constituency. Like practically all jukebox operators all over the country, those 
in my district are mostly small operators and small-business men. As such, 
they are the objects of a special interest on my part. 

Also in my district is the plant of the Wurlitzer Co. at North Tonawanda, N. Y. 
As you are probably aware, the Wurlitzer Co. has been in business for almost a 
century. One of its important products is jukeboxes. The operations of Wur- 
litzer, including the manufacture of jukeboxes, provide employment for a sub- 
stantial portion of the skilled labor force in my district. Naturally, I feel obli- 
gated to express my opposition to any bill which will have adverse effect on the 
employment of hundreds of skilled laborers in my district. 

I have seen the severe economic effect of a recession in the Wurlitzer plants 
upon our community. I cannot help but fear what would happen if this bill were 
enacted, thus driving out of business great numbers of Wurlitzer’s potential 
customers, the jukebox operators. The economic effects upon our community 
would be insignificant by comparison. Further, it should not be forgotten that 
the skilled labor force at Wurlitzer as well as those of other manufacturers have 
contributed significantly to defense production twice within the last 15 years. 
To dry up the civilian business which keeps these skills current is not a worthy 
objective for legislation in this Congress. 

A study of S. 1870 and its almost perennial predecessors has firmly convinced 
me that its passage would be a most serious blow to the jukebox operation and 
accordingly to the jukebox manufacturer. With Congress, the administration, 
and indeed the whole Nation feverishly striving to halt the current downtrend 
in our economy, it seems almost incredible that the Congress should at this point 
be formulating this double-barreled legislation whose only effect could be to 
destroy jobs and drive a small group of businessmen into bankruptcy. 

Who will be hurt by this bill? Some large, well-established entity with a gross 
of over $25 million? Not at all. The damage would be done to the really small- 
business men whose yearly income average less than $4,000. 

Even the consumer of jukebox music is a little fellow. The broad base of every- 
day Americans who patronize restaurants, drug stores, candy stores, taverns and 
the like. These people will also be hurt by this legislation which spells potential 
destruction to one of their most important sources of inexpensive entertainment 
and amusement. This is legislation I must oppose. 

However, putting aside for the moment these significant considerations, it is 
patent that S. 1870 solely on its merits is not good legislation. 
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Let us look at the history of the Copyright Act. 

In 1909 when the act was amended to grant certain performance rights to 
copyright owners, the Congress specifically refused to extend that right to coin- 
operated music machines. For a generation, repeated efforts have been made 
to create the right for performance in coin-operated machines. The fact that 
Congress, in the face of such frequent and insistent urgings, has refused to act 
is most significant. The cumulative wisdom and experience of at least 8 previous 
Congresses, including 3 in the last 10 years, in refusing to sanction this type of 
legislation must necessarily cast grave doubts upon its merits. 

Now I sat through a good many of the hearings on the Bryson bill in 1952, and 
I testified before this subcommittee in 1953 in opposition to 8. 1106. Testimony 
given at those hearings clearly brought out the fact that the current law already 
provides substantial financial rewards for songwriters and composers. The 
jukebox industry alone, through its purchases of almost 50 million records a year, 
under the present law contributes approximately $2 million to composers and 
songwriters. Considering the various sources from which the composers and 
songwriters are compensated, it seems to me that the jukebox industry more than 
contributes its fair share. The roughly $2 million paid by the jukebox industry 
is more than the motion-picture industry ever paid to ASCAP, and it is more than 
the whole television industry pays to ASCAP now. These facts hardly spell 
out a free ride. A great many individual composers and songwriters derive their 
principal source of income from the statutory royalty paid in recordings sold to 
the jukebox industry, frequently a sum many times as large as their total revenues 
from ASCAP. But this money is not the sole contribution of the jukebox industry. 
You must consider the creation of public demand for music which is stimulated 
by the jukebox industry, a figure which has been estimated at around $8 million 
ayear. I feel that both by the tremendous purchase of records and by stimulating 
the demand for music, the jukebox industry quite liberally compensates the song- 
writers and publishers. 

This factor of stimulated sales, by the way, brings into the picture another 
group of small-business men who suffer from any blows to the jukebox industry. 
I am referring to the thousands of small music and record shops, who by their 
very smallness, are almost entirely dependent upon the promotional impact of 
jukebox plays. It is beyond question that any legislation that would eliminate 
the jukeboxes as a stimulant for music sales would inexorably lead to the attri- 
tion of many of these small businesses. 

It seems patent that writers and composers are already handsomely recom- 
pensed for their music and that a most substantial share is already being paid 
by the jukebox operators. What justification is there then for legislation which 
would call for additional sums to be paid not to the creators of music but to 
ASCAP? If the argument is that the jukebox industry still does not fairly com- 
pensate the writers and composers for the performance of their songs on the 
jukeboxes, an added compensation by the way of performance rights benefits to 
be collected by ASCAP would be the method least likely to fairly effect that 
compensation. 

The illustration is simple. Under ASCAP’s distribution formula, only 10 
percent of the revenues collected from jukeboxes would be distributed to the 
composers on a basis bearing any relation to its performance on a jukebox. Fifty 
percent, of course, would go to the publishers and the remainder would be allo- 
eated accordingly to such factors as availability, sustained performance, and 
accumulated earnings. 

It is inconceivable that an organization such as ASCAP who by its own credo 
is supposed to “strive to bring an ever-widening audience to a fuller appreciation 
of America’s richer musical heritage” should be the perennial champion of legis- 
lation which would decimate the little man’s most important source of inexpensive 
entertainment. 

This is indeed a strange reward for an industry which makes the biggest 
single financial contribution to the songwriters and composers. A contribution 
that makes a good start toward matching that of the rest of the entertainment 
industry. 

If the average songwriter or composer stopped to think of what the small 
jukebox operator must contend with, such as the 50-percent slice to the location 
owner, the high cost of his machines, his maintenance, his service costs, licenses, 
taxes, and finally the cost of the record, including the 4-cent mechanical royalty, 
I think he would be shocked by the marginal nature of the operation. I know 
that they are just barely making a living in my district. It is simply amazing 
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to me that the people such as writers and composers whose stock in trade is 
imagination and inventiveness blindly follow the urgings of ASCAP and endorse 
legislation which will surely destroy one of their largest single sources of income. 
If they want to cut down their income that is their business, but when their 
own proposals would damage not only themselves. but also the many little 
people who make up the jukebox industry, and many of my constituents who 
would be vitally affected, I must take a firm stand in opposition to S. 1870. 
Respectfully yours, 
Witiiam E. Miter, Member of Congress. 

Mr. Green. The first witness listed was Mr. C. W. Merritt, the gen- 
eral counsel of the American Hotel Association. I understood last 
night, Senator, he was unable to get here due to plane connections and 
would not be in Washington until about 11 o’clock. If we could defer 
him and go to the next witness, Mr. C. LeRoy Jensen, of Jackson, 
Wyo., representing the National Licensed Beverage Association ? 

Chairman O’Manonery. Mr. Jensen. 

Mr. Jensen. Good morning, Mr. Chairman. 

Chairman O’Manonry. Good morning. 


STATEMENT OF C. LEROY JENSEN, OF THE NATIONAL LICENSED 
BEVERAGE ASSOCIATION 


Mr. Jensen. Mr. Chairman and gentlemen of the committee, my 
name is ©, LeRoy Jensen. I live in Jackson, Wyo. I am the imme- 
diate past president of the National Licensed Beverage Association 
and appear before this committee as a representative of that national 
trade association of proprietors of restaurants, taverns, bar-cafes, and 
cabarets. 

Copies of my statement have been furnished the committee and we 
ask the full statement be made a part of the record. 

Chairman O’Mauoney. It is so ordered. 

Mr. Jensen. We believe our opposition to any changes is con- 
sistent with the intent of the Congress at the time the law was passed 
in 1909. It appears to us that in granting the exemption, that Con- 
gress was considering the size and the economic importance—as re- 
gards the royalty—of the individual user of the music. Today, the 
total use and gross income from coin-operated music machines is many 
times greater than it was in 1909. But the users of such music are 
still small-business men who cannot afford live music in their estab- 
lishments, and the small-business men are the ones whom Congress 
originally intended to help. 

Chairman O’Manonry. What do you mean by the “user” ? 

Mr. Jensen. I beg your pardon, sir. 

Chairman O’Manoney. What do you mean by the “user’’? 

Mr. Jensen. Users of such music. I mean the people such as in 
your establishment. 

Chairman O’Mauoney. Are you the owners of these coin-operated 
machines ¢ 

Mr. Jensen. In some cases—most cases not. 

Chairman O’Manonery. Mostly not. 

Mr. Jensen. Yes. 

Chairman O’Manonry. You are not the manufacturer. 

Mr. Jensen. No, sir. 

Chairman O’Manonry. You are just the licensed beverage 
operators ¢ 
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Mr. Jensen. Yes, sir; that is right. 

Chairman O’Mauoney. And these jukeboxes are installed in your 
places of business ? 

Mr. Jensen. That is correct. 

Chairman O’Manoney. You feel that you should have the right 
to place machines without the payment of any kind of royalty to the 
author and composer. 

Mr. Jensen. That isthe feeling of our group; yes, sir. 

Chairman O’Manoney. On a dollars-and-cents basis ? 

Mr. Jensen. Yes, sir. 

In spite of the fact that we believe the royalty exemption was and 
still is a valid protective device for the small businesses concerned, 
we in the National Licensed Beverage Association took seriously the 
remarks of the chairman of this committee made at the executive con- 
ference on S. 590, held in February of 1956, to the effect that inter- 
ested parties should reexamine their positions on this subject and 
submit possible courses of action by which the interests of all would 
be balanced in equity. In this reexamination of our position, we deter- 
mined that if we were to be denied the protection of the exemption, 
there are two provisions which should be included in the ingrinition 
in order to make workable the collection of any royalty. 

There is no uniformity between the rates charged by the two prin- 
cipal performance-rights societies, and now a third has entered the 
field, and, with still a different schedule of rates, has approached 
some of our members to collect a royalty where radio or television 
sets are used in public rooms. Likewise, there is no uniformity in 
the amounts charged by the same performance-rights society to differ- 
ent users of music with similar operations. If royalties are to be paid 
for the use of mechanical music, we earnestly hope that this indefinite 
and intangible system of pricing will not be applied. We ask, there- 
fore, that the maximum rate to be charged be specifically stated in 
the law. 

The second provision which we believe would be necessary in any 
legislation repealing the present exemption would be one to protect 
the location owner from infringement suits where he has no control 
over the selection and placing of disks in the machine. Some effort 
toward this end is found in the language defining “operator” in 
S. 1870. While we do not represent ourselves as being expert legis- 
lation draftsmen, it does appear to us that the test should be whether 
or not the person has control over the selection of the music rather 
than the selection of the “placement of the machine for operation.” If 
the latter language should be construed as placement within the estab- 
lishment, there would always be a chance that the location owner 
might be held responsible for the public-performance profit. 

We believe the location owner should be entitled to protection 
from infringement suits since he has no control over selection of the 
music. Without such protection, he would become liable to such suits 
if the machine operator failed or refused to obtain the necessary 
performance rights contracts from the performance rights societies, 
or, if having obtained such contracts, they were allowed to lapse. 
Likewise, the location owner would become liable to suit for infringe- 
ment by copyright owners not members of the performance rights 
societies because he could not possibly hope to we out and pay these 














‘our 


ght 
the 


ind 
ed, 
the 
on- 
er- 
nd 
ld 


on, 
on 


MUSICAL COMPOSITIONS ON COIN-OPERATED MACHINES 95 


independent copyright owners. Thus, in order to prevent a contract 
between strangers from being the determinative factor in the liability 
of the location owner for infringement and to prevent any multiplic- 
ity of suits by independents not members of performance rights socie- 
ties, it would be necessary to carefully define “operator” so as to in- 
clude only the person who has actual control over the machine, its 
operation, and the selection of music for it. 

Chairman O’Manoney. By that, do you mean that the identity of 
the owner is not important ? 

Mr. Jensen. That would mean the identity of the owner is impor- 
tant, sir. 

Chairman O’Manoney. Well, you said, “operator,” and your lan- 
guage is such as to make me believe that you were thinking of the 
operator only; and the operator in many cases is only a licensee. 

Mr. Jensen. Well 

Chairman O’Manoney (interposing). In other words, rents the 
jukebox. 

Mr. Jensen. The terminology usually used, sir, is the operator is 
the person who owns the box and places it within the establishment. 

aii O’Manoney. All right, proceed. 

Mr. Jensen. In summary, we believe the exemption was included 
in the law for a valid reason, and that the reason has the same valid- 
ity today—the protection of small business. We hope the committee 
will find this sufficient reason to refuse any change in the law. At the 
same time, and in response to a request of the committee, a reexamina- 
tion of our position in the matter results in our request that any repeal 
legislation contain (1) a provision clearly stating the maximum roy- 
alty that can be collectd on any one machine, and (2) a provision pro- 
tecting the location owner from infringement suits where he has no 
control over the selection of music to be placed in the machine. 

Thank you. 

Chairman O’Manoney. Any questions, Mr. Green. 

Mr. Green. If you please. 

Mr. Jensen, in relation to this legislation was there not a resolution 
passed by the National Licensed Beverage Association in a meeting in 
Milwaukee on July 22-24, 1957 ? 

Mr. JENSEN. That is correct. 

Mr. Green. I show you a copy of the resolution and ask you if 
that is the resolution that was passed in relation to the legislation? 

Mr. JENSEN. Yes, sir; that is. 

Mr. Green. Mr. Chairman, I desire to have the resolution made a 
part of the record and if the chairman would like, I shall read it. 

Chairman O’Manoney. Please read it. What is the date? 

Mr. Green. The exact date of the resolution is not shown, but it 
was passed during the regular quarterly meeting in Milwaukee, 
July 22-24, 

Chairman O’Manonry. What year? 

Mr. Jensen. Of 1957, sir. 

Mr. Green (reading) : 

RaAcInE, Wi1s.—The officers and directors of the National Licensed Beverage 
Association, at a regular quarterly meeting in Milwaukee on July 22-24, reiter- 
ated their stand against the removal of the exemption from royalties on coin- 


operated music machines as was set forth in a statement to the Senate Judiciary 
Committee in March of 1956. 
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Present legislation, as provided in Senate bill 1870 introduced by Senator 
O’Mahoney, will be opposed by NLBA. 

The directors instructed their governmental affairs committee to oppose any 
legislation removing the present exemption enjoyed by coin-operated music 
machines. This position shall be presented to any committee considering or 
conducting hearings on this legislation, with a further provision that NLBA 
is unalterably opposed to the removal of the exemption unless the following 
minimum requirements are provided in the legislation : 

1. The location owner shall be protected from infringement suits. 

2. Provide a maximum royalty per machine to be paid to all performance 
rights societies which shall be established in the law of not more than $15 
on a machine having 50 records or less, $20 on a machine having 51 to 100 
records, and not more than $25 on a machine having more than 101 records. 

8. The law shall provide that the rates shall be in effect for a 5-year 
period and may be subject to review by Congress at the end of this period. 

Present at the meeting and addressing the NLBA officers and directors at their 
business session were George A. Miller, Oakland, Calif., president of the Music 
Operators of America; Sidney H. Levine, New York, their general counsel; and 
Jules M. Collins, New York sales manager of ASCAP. 

Mr. Green. Now, I understand that the $15, $20, and $25 is a 
yearly fee? 

Mr. Jensen. That was the pr oposition ; yes, sir. 

Chairman O’Manoney. Mr. Green, how did this come into the 
possession of the committee? 

Mr. Green. I can’t definitely state, Senator, as to this copy, unless 
I check the record as to the letter that it may have come with, but 
I believe it was published in the trade papers at the time. We re- 
ceived those papers over a long period of time and that may have 
been the source. 

Chairman O’Manonry. Well, it is the first notice that the chair- 
man has received such a communication from the National Licensed 
Beverage Association. More than a year ago, long prior to this week, 
the chairman of this subcommittee made every effort to secure the 
cooperation of the National Licensed Beverage Association and all 
other organizations involved in this matter. As I stated yesterday, 
the only result of my pleas to the organizations to get together was 
silence. Now, however, you do indicate that there are some consid- 
erations upon which you would consent to some recognition of the 
property rights of the authors, publishers, and composers? 

Mr. JENSEN. That is correct, sir. 

Chairman O’Manonry. May I ask you, with a smile—I say that for 
the record—how it happens that the immediate past president of the 
association was selected to give the testimony here? Is it because you 
live in Jackson, Wyo. ? (Laughter. ] 

Mr. JENSEN. "No: I don’t think so, sir. 

Chairman O’Manonry. Any questions? 

Mr. Smirn. No; thank you, Mr. Chairman. 

(The prepared statement in full of Mr. C. LeRoy Jensen is as fol- 
lows :) , 


STATEMENT OF THE NATIONAL LICENSED BEVERAGE ASSOCIATION 


Mr. Chairman and gentlemen of the committee, my name is C. LeRoy 
Jensen. I live in Jackson, Wyo. I am the immediate past president of the 
National Licensed Beverage Association and appear before this committee 
as a representative of that national trade association of proprietors of res- 
taurants, taverns, bar cafes, and cabarets. 

Our membership of approximately 40,000 is affiliated with our national asso- 
ciation through 36 State and local associations in 28 States and the District of 
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Columbia. We operate the establishments wherein are located the jukeboxes 
covered by the bill, 8S. 1870. 

Our opposition to the repeal of the present exemption in the copyright law 
is on a dollars-and-cents basis. Briefly stated, we cannot afford further in- 
creases in overhead costs. At the present time the inajority of contracts between 
music machine operators and location Owners provide for using the proceeds 
to first pay for Federal, State, and local licenses, and then an equal division 
of what is left. Lately, there have been contracts which give the location 
owner only 40 percent of what is left after the liceases come “off the top.” The 
royalty fees provided for in S. 1870 would be another license fee to come “off 
the top,’ so the actual cost to our members would be one-half of whatever that 
royalty might be. 

Before adding another overhead item to our operation, we would ask the 
committee to take a close look at the situation facing the on-premise food and 
beverage industry. We are the most regulated business activity in the country, 
and as such have the heaviest and most expensive burden of recordkeeping. 
The Federal Government and State and local authorities all have supervision 
of some kind over every phase of our business activity. The hours we operate, 
the kind of signs we use in and on our establishments, and even the wages we 
pay in some States are subject to regulation which is reflected in our cost of 
doing business. To give you souie idea as to the extent of increase in our 
overhead costs, I will refer to an analysis of such costs which we had made last 
year. A firm of certified public accountants took 2 sampling in a typical area, 
after which their findings were verified by checks made throughout the country. 
We found in comparing operations in 1956 with those in 1948 that overhead 
costs were up 38 percent in a typical tavern operation. The report of the survey 
indicated that if a tavern owner’s return from his business were considered as 
wages paid for the very long hours he puts in, he would be earning less per hour 
than the bartenders he employs, and he would be receiving nothing as a return 
upon his capital investment or for his managerial responsibilities in the operation 
of his establishment. 

At the same time we are facing these rising overhead costs, we find ourselves 
handicapped in the competition for public patronage. The attraction of home 
television, coupled with the tremendous increase in the use of ready-prepared 
foods, keeps nany of our customers at home. The public does not “eat out” as 
they used to. Then, for those patrons who do enjoy “eating out,’ we find our- 
selves in competition with the tax-free private clubs, veterans’ organizations, and 
fraternal orders who own and operate diningrooms, bars, and cocktail lounges to 
which they invite the general public. We find we cannot use live music and 
entertainment as a business stimulator because the public will not pay the 
20-percent tax. So we are caught between rising overhead costs and a reduction 
in public patronage. Weare, therefore, extremely sensitive to any overhead item 
that faces an increase. 

Overhead costs are made up of various items, and just as we would resist an 
increase in the cost of utilities in a given locality, we must resist a royalty pay- 
ment on jukebox music. We believe this resistance to be consistent with the 
intent of Congress at the time the law was passed in 1909. We believe that in 
granting the exemption, the Congress was considering the size and the economic 
importance—as regards the royalty—of the individual user of the music. Today, 
the total use and gross income from coin-operated music machines is many times 
greater than it was in 1909, but the users of such music are still small-business 
men who cannot afford live music in their establishments. Just as in 1909, the 
income from each unit is small. We have never been able to get an accurate 
survey of our own as to the total or average revenue which our members derive 
from this source, but according to the Commerce Department’s 1954 Census of 
Business it is small indeed. That census established that the average gross 
income per machine was $629 annually. 

Taking the expense of licenses off the top and then dividing the gross revenue 
by two, it is seen that the location owner realizes an income of something less 
than $25 per month from this source. It is no wonder that proponents of this 
legislation indicate that they intend to make their actual collection of the royalty 
from the machine operators so as to cover many single units with one collection. 
To our minds, this is an admission that the economie importance of each unit 
is so small that they must be grouped into collection units in order to make a 
royalty collection economically feasible. It appears to us, then, that the exemp- 
tion is as valid now as it was in 1909. 
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In spite of the fact that we believe the royalty exemption was and still is @ 
valid protective device for the small businesses concerned, we in the National 
Licensed Beverage Association took seriously the remarks of the chairman of 
this committee made at the executive conference on S. 590 held in February of 
1956, to the effect that interested parties should reexamine their positions on 
this subject and submit possible courses of acion by which the interests of all 
would be balanced in equity. In this reexamination of our position, we deter- 
mined that if we were to be denied the protection of the exemption, there are 
two provisions which should be included in the legisiation in order to make 
workable the collection of any royalty. 

First, any royalty allowed to be collected for the playing of music on a jukebox 
should be set out clearly and definitely in the statute. Those of our members 
who use live music are now faced with a continuing problem of negotiation with 
the performance rights societies as to the amount of royalty that shall be paid 
for the use of music. There is no uniformity between the rates charged by the 
two principal performance rights societies, and now a third has entered the 
field, and, with still a different schedule of rates, has approached some of our 
members to collect a royalty where radio or television sets are used in public 
rooms. Likewise, there is no uniformity in the amounts charged by the same 
performance rights society to different users of music with similar operations. 
Contracts for the use of live music are based upon a number of factors, some of 
which are: seating capacity, method of performing the music, other types of 
entertainment used, and days and hours of use. This type of intangible yardstick 
for the setting of a price on the use of music results in the discrepancies men- 
tioned above. If royalties are to be paid for the use of mechanical music, we 
earnestly hope that this indefinite and intangible system of pricing will not be 
applied. We ask, therefore, that the maximum rate to be charged be specifically 
stated in the law. 

There are three performance rights societies now in the business of collecting 
royalties on the use of music. But even with this number, there are still inde- 
pendent composers who could attempt to collect royalties independently, or who 
may well be organized into still more performance rights societies once they are 
able to collect for mechanical music. Without a statutory limitation on the 
maximum royalty that could be charged against any one machine, there would 
be complete confusion so far as the user of the music is concerned. The compe- 
tition among the copyright owners whether individually or through their per- 
formance rights societies could well deny to the general public the enjoyment 
of mechanical music. 

The second provision which we believe would be necessary in any legislation 
repealing the present exemption would be one to protect the location owner from 
infringement suits where he has no control over the selection and placing of 
discs in the machine. Some effort toward this end is found in the language 
defining “operator” in S. 1870. While we do not represent ourselves as being 
expert legislation draftsmen, it does appear to us that the test should be whether 
or not the person has control over the selection of the music rather than the 
selection of the “placement of the machine for operation.” If the latter language 
should be construed as placement within the establishment, there would always 
be a chance that the location owner might be held responsible for the public 
performance for profit. 

We believe the location owner should be entitled to protection from infringe- 
ment suits since he has no control over selection of the music. Without such 
protection, he would become liable to such suits if the machine operator failed 
or refused to obtain the necessary performance rights contracts from the per- 
formance rights societies, or, if having obtained such contracts, they were 
allowed to lapse. Likewise, the location owner would become liable to suit 
for infringement by copyright owners not members of the performance rights 
societies because he could not possibly hope to seek out and pay these independ- 
ent copyright owners. Thus, in order to prevent a contract between strangers 
from being the determinative factor in the liability of the location owner 
for infringement and to prevent any multiplicity of suits by independents not 
members of performance rights societies, it would be necessary to carefully 
define “operator” so as to include only the person who has actual control over the 
machine, its operation, and the selection of music for it. 

In summary, we believe the exemption was included in the law for a valid 
reason and that the reason has the same validity today—the protection of 
small business. We hope the committee will find this sufficient reason to refuse 
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any change in the law. At the same time, and in response to a request of the 
committee, a reexamination of our position in the matter results in our request 
that any repeal legislation contain (1) a provision clearly stating the maximum 
royalty that can be collected on any one machine, and (2) a provision protect- 
ing the location owner from infringement suits where he has no control over 
the selection of music to be placed in the machine. 


AFFILIATES OF NATIONAL LICENSED BEVERAGE ASSOCIATION 


Arizona Retail Licensed Beverage Association, Inc. 
California Licensed Beverage Association. 

‘Jalifornia Tavern Association. 

Colorado Licensed Beverage Association. 

Florida Retail Liquor Dealers Association, Inc. 

Idaho Licensed Beverage Association. 

Chicago Tavern Owners Association. 

Licensed Beverage Association of Illinois. 

Indiana Licensed Beverage Association, Inc. 

Campbell County Cafe Owners Protective Association, Inc. (Kentucky). 
Maryland State Licensed Beverage Association. 
Massachusetts Retail Liquor Dealers Board of Trade. 
Michigan Table-Top Licensees’ Congress. 

Minnesota Licensed Liquor Retailers, Inc. 

On-Sale Liquor Dealers of Minneapolis, Inc. 

St. Paul On-Sale Liquor Dealers Association. 

Montana Licensed Beverage Association. 

Nebraska Licensed Beverage Association. 

Nevada Licensed Beverage Association. 

United Tavern Owners of New Jersey. 

New Mexico Retail Licensed Beverage Association. 
State Restaurant Liquor Dealers Association of New York, Inc. 
Associated Tavern Owners of Brooklyn, Inc. (New York). 
North Dakota Beverage Dealers Association. 

Buckeye Retail Liquor Dealers Association (Ohio). 
Oregon Licensed Beverage Association. 

Pennsylvania Tavern Association. 

United Tavern Owners of Philadelphia. 

Rhode Island Retail Liquor Dealers Association, Inc. 
South Dakota Retail Liquor Dealers Association. 
Associated Tavern Owners of Utah, Inc. 

Restaurant Beverage Association of Washington, D. C. 
Washington State Licensed Beverage Association. 
Wisconsin Tavern Keepers Association, Inc. 

Tavern League of Wisconsin, Inc. 

Wyoming State Liquor Dealers Association, Inc. 


Chairman O’Manoney. Next witness, please. 
Mr. Green. Mr. Hammond E. Chaffetz. 

Mr. Cuarretrz. Mr. Chairman. 

Chairman O’Manoney. Mr. Shaffetz. 


STATEMENT OF HAMMOND E. CHAFFETZ 


Mr. Cuarretz. I appear here, representing the manufacturers of 
these coin-operated machines commonly known as jukeboxes. We 
have coordinated our presentation of the opposition to this legislation 
with the representatives of the operators of these machines, the music 
operators association. The witnesses that will follow me are joint wit- 
nesses of the operators association and the manufacturers. Ours is, as I 
say, a coordinated presentation. 


Chairman O’Manonry. This was the coordination achieved by the 
witnesses ? 
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Mr. Cuarrerz. There was coordination achieved by the representa- 
tives of the manufacturers and the representatives of the association. 
The witnesses were selected by us—were limited by us, were chosen so to 
present a fair picture of our side of the issue. 

Chairman O’Manonry. All right. 

Mr. Cuarretz. The first point I want to make, and I want to address 
myself to the issue that seems to concern you so much, the free ride of 
subsidy. We deny, and we have over the years denied, that we are 
getting a free ride. Our principal position, our contention is that the 
operators against whom this bill is directed, who owned these ma- 
chines and who installed these machines in various locations, are now 
paying and have regularly been paying a fair amount of compensa- 
tion to the copyright owners for the disk music. This results from 
the fact, Mr. Chairman, that under the law, the statute requires each 
purchaser of a record to pay 4 cents; 2 cents on each side for each 
record purchased. That has a significance here because of the nature 
of this business. That is the business that is built on use of the records. 
When a radio station plays a record, so that thousands and sometimes 
millions of listeners can be entertained by a single record, the radio 
station has to buy only one record, and as a matter of fact, they seldom 
buy the record. "They get the records for nothing in order ot persuade 
them to play those records. But the jukebox operators have to have a 
single record in each machine. If he operates 50 machines, and the 
typical operator, the average operator, operates about 50 machines, he 
has to buy 1 record for each 1 of his machines. He may have a very 
small audience, as small as one person, listening to that record. The 
result is, and I think this will surprise you, that ne: irly one-quarter of 
all records sold in - United States are sold to jukebox operators, 50 
million record a year. The annual statutory mechanical royalty pay- 
ments on those rec ode would be something like $2 million, that go not 
to ASCAP but go directly to the copyright owners, the publishers, 
and the authors. Our first proposition is that considering all the 
facts, weighing what we pay against what other institutions pay, what 
other segments of the music industry pay, this is a fair amount of the 
music, it doesn’t make any difference whether you call it performance 
rights. The — is, we are paying for the music and it is a fair 
amount and we leave it to your committee, as we have left it to several 
subcommittees who have heard us in the past. We have gone over it so 
many times 

Chairman O’Manoney (interposing). Let me ask you a simple 
question. 

Mr. Cnrarrerz. Yes. 

Chairman O’Manoney. Now this is the language in the present 
law, which is the last paragraph of section 1 (e) : 

The reproduction or rendition of a musical composition by or upon coin-oper- 
ated machines shall not be deemed a public performance for profit unless a fee 
is charged for admission to the place where such reproduction or rendition 
occurs. 

Now, I ask you, if that exemption were not in the law, you would 
have to pay royalties, would you not ? 

Mr. Cuarretz. Without any question. That is the issue here. 
The issue here is that a proper exemption of the law, was there a 
sound basis for it when it was introduced, is it a sound exemption 
today ? 
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Chairman O’Manoney. And your argument that the exemption 
should be there is that you pay the recordmaker for the record ? 

Mr. Cuarrerz. The recordmaker is solely an agent here. This 4 
cents goes to the recordmaker as trustee for the copyright owner. 
That money is payable under the statute to the copyright owner 
directly. 

Chairman O’Manoney. And that puts all authors and composers 
upon a single level. 

Mr. Cuarrerz. No; I am coming to that. I am coming to that. 

Chairman O’Manoney. Well. 

Mr. Cuarrerz. It puts the author and composer in the position 
where, if his composition is played, he receives a royalty in direct 
proportion to the times that his record is sold. The ASCAP thing 
is an entirely different thing. 

Chairman O’Manonry. I am talking about the rate; the rate is 
identical. 

Mr. Cuarrerz. The rate is identical for each record and the total 
amount paid by these operators in relation to what he gets out of 
the business is, I say, very fair. The fellow who operates 50 ma- 
chines buys a minimum of 5,000 records a year. 

My first point is that thesse operators don’t get a free ride. They 
are paying a fair amount for this music. In this subeommittee—we 
have gone over this many times—we have a way of approaching this 
thing which is fair and equitable, which is entirely different from 
the one represented 

Chairman O’Manonry. Have you ever brought that before this 
subcommittee ? 

Mr. Cuarrerz. Oh, yes; this will appeal to you even more than 
this question that we are now paying. This is the antitrust issue 
here. I think this committee will consider very, very carefully before 
it requires these little operators to negotiate with ASCAP and BMI 
and SESAC and others, and let me tell you why. 

BMT has the temerity to appear herein support of this bill today 

Chairman O’Manoney (interposing). Are you appearing for the 
little operator? I thought you were appearing for Wurlitzer Co., 
the J. P. Seeburg Co., the Rock-Ola Manufacturing Co., AMI, Inc., 
and United Music Corv. 

Mr. Crarretz. This is a very small industry, Your Honor. We 
have a coordinated defense, as I told you. We have a joint presenta- 
tion. What I want to make is this. You probably recall, Senator, 
you were here when “Jeannie With the Light Brown Hair” was the 
only song you could hear on radio and what were the circumstances ? 
The circumstances were these: The whole radio industry, networks 
and all, of the United States found they could not negotiate with 
ASCAP and this 

Chairman O’Manoney (interposing). I was not a witness at that 
time. 

Mr. Cuarrerz. You were a witness, as we all were, as to what was 
going on on the radio. We listened to “Jeannie With the Light 
Brown Hair” day after day. The point is, the industry had to raise 
half a million dollars to organize BMI to defend themselves against 
ASCAP. 

Chairman O’Manonry. Mr. Chaffetz, that is not the issue here. 
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Mr. Cuarrerz. I beg your pardon. I think it is a most important 
issue here and I think it is the issue that should appeal most to the 
antitrust subcommittee of the Senate Judiciary Committee. 

Chairman O’Manoney. If we are going to go into the history of 
any of those who appear here, we should go into the history of all 
of them and I don’t know that I want to cover all of them. 

Mr. Cuarrerz. I am not talking about history, Mr. Chairman. 
You misunderstand me. 

Chairman O’Manoney. You are talking about the “Jeannie and the 
Light Brown Hair.” 

Mr. Cuarrerz. I am talking about the question whether this anti- 
trust subcommittee is going to sponsor legislation which will subject 
the small businesses, these operators, to having to negotiate with or- 
ganizations like ASCAP and BMI when I say to you that even the 
whole radio industry found that they had to organize an association 
of their own, a music group of their own, because they didn’t feel they 
could negotiate with ASCAP. 

Chairman O’Manoney. Mr, Chaffetz, when I hear you talk about 
the small businesses, the record in my mind is on static and it just 
repeats, “Wurlitzer, Wurlitzer, Wurlitzer.” [Laughter. | 

Mr. Cuarretz. Wurlitzer isn’t a big business, Mr. Chairman. Wur- 
litzer itself is a small business. We are here supporting the opera- 
tors. The bill goes against the operators because we supply them 
with the machines and, of course, if their business goes apart, ours 
will too. Wedo have a direct stake in this thing. 

What you are doing, Mr. Chairman, you are sponsoring a bill here 
which says that the operators, the fellows who have an average income 
of three to four thousand dollars a year, shall be required to nego- 
tiate with ASCAP about a license that he will pay to—— 

Chairman O’Manoney (interposing). I beg your pardon, Mr. 
Chaffetz. You can’t put words in my mouth. Please don’t do it. 

Mr. Cuarretz. I don’t intend to. 

Chairman O’Manonry. I have endeavored to secure an agreement 
among all the parties to this issue, and the reason that we are here 
today is that your clients and the clients of the music machines have 
refused to accept my invitation to make suggestions upon which agree- 
ment could be made. Therefore, Congress has to act, as I see it. 
Now I am glad to receive your suggestions, but please don’t make me 
a witness on your behalf. 

Mr. Cuarrerz. I’m sorry, Mr. Chairman. I didn’t mean to do 
that. 

I am trying to impress you with the real implications of this bill. 
I only do it because, with you particularly, I think those implica- 
tions will seem important. May I go on with the same—farther along 
the same lines? Take the motion picture theaters in the United 
States. They, too, use phonograph records. These are theaters, not 
operators of jukeboxes. They found they couldn’t negotiate with 
ASCAP and they instituted antitrust litigation, and there was a 
consent decree, and under that consent decree ASCAP has agreed 
not to collect any fees from motion picture theaters in the United 
States. Do you know today not a single motion picture in the United 
States pays any royalty to ASCAP under a consent decree entered 
into in an antitrust case on the basis the theaters just couldn’t bargain 
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with ASCAP? Talk about free rides. That isn’t all. There is a 
whole history, Mr. Chairman, over a long period of years of dealings 
by individuals with ASCAP which you can’t write off. Mr. Finkel- 
stein can’t just sit here today and say that was in the past. We are 
awfully generous and sympathetic people. We are easy to deal with. 
You can’t ignore the record. 

Chairman O’Manonry. Well, I must say to you, Mr. Chaffetz, you 
are making an argument, and the powerful argument upon the things 
that are past. What I am looking to is the future. I want your 
suggestions as to how we can get along together. 

Mr. Cuarretz. I am coming to it. 

Chairman O’Manonry. All right then, I won’t interrupt you any 
more so that your 5 minutes will begin from now. [Laughter.] 

Mr. Cuarretrz. Mr. Chairman, let me quickly cite some other prob- 
lems involved and then I will come to a suggestion. I do have a 
suggestion, Mr. Chairman. 

It isn’t as though we have to deal with ASCAP alone. BMT tells 
you they are now here and they compete with ASCAP. Well, in a 
sense they do, but in a practical sense they don’t. We have to deal 
with both of them. We don’t have a choice of one or the other. They 
don’t come bidding to us—— 

Chairman O’Manoney (interposing). Now, Mr. Chaffetz, I must 
interrupt you. Isn’t it a fact that Wurlitzer and Seeburg are also 
under consent decrees ? 

Mr. Cuarrerz. Far be it from me—I have many clients under con- 
sent decrees. Far be it from me—I’m not criticizing. 

Chairman O’Manonry. Please take your 5 minutes from now to 
devote to constructive analysis of this particular thing and your 
suggestion. | Laughter. | 

Mr. Cuarretz. Mr. Chairman, I must in fairness to my clients—— 

Chairman O’Manoney (interposing). Well, your whole statement 
is in the record, you know. 

Mr. Cuarrerz. I know that. I am not going to repeat it. I don’t 
think I have repeated. I have other points now. 

My next point is that we deal not only with ASCAP. They have 
administrative problems. Problems that are vast, which I can’t go 
into in detail. When this single same jukebox operator under this 
bill has to deal with ASCAP, with BMI, and with SESAC, and then 
the independent publisher here who may come around and say, “You 
are playing my music.” There is that factor. I just mentioned that. 

Then you have one other thing which stood out very much yester- 
day. This is highly significant to me that the composer, the writer 
who testified yesterday, are not the composers who predominantly 
supply the jukebox music. Many of them have hits on jukeboxes. I 
am talking about the vast amount of jukebox music and I simply 
leave it to your subcommittee to consider, if it wishes to, to find out 
the facts if it wishes to, as to what happens to the great number of 
composers, the vast multitude of composers whose tunes are played 
on jukeboxes and what they get out of ASCAP. What their standing 
isin ASCAP? That is just a factor. 

Now I am coming to this: I think there is every reason in the 
world why, even if you should conclude that we are not paying a fair 
share for this music, and we think we are, but if you conclude we 
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are not, there is every reason in the world why you should hesitate 
very much to subject us to dealing with ASCAP and BMI and others. 
I want to mention one other thing about ASCAP. ASCAP has 5 
to 6 million dollars a year spent solely for administrative expenses 
alone. Itisa pow erful organization. 

Chairman O’Manoney. Look, if we are going to go into attacks 
upon organizations, it opens up the entire field. I don’t want to open 
up on your clients. You have testified that you have many clients 
who have been subjected to consent decrees in the antitrust field. So 
let’s put that aside. We are looking to the future. 

Mr. Cuarretz. I am not attacking ASCAP. I like Mr. Finkel- 
stein. I like Mr. Schulman. We are personally very good friends. 

I’m not talking about whether they are good or bad. [I’m talking 
about relative bargaining position of the parties, which is the thing 
you have to consider. 

Chairman O’Manonry. Well, “Let’s cuddle up a little closer.” 
[ Laughter. | 

Mr. Cuarrerz. I must mention this. It is in my statement. I 
would like you to know about it. This Federation of Music Clubs for 
whom this most attractive lady from Wisconsin testified yesterday, in 
my statement there is a copy of a letter to this organization enclosing 
a check for $10,000 and asking support for this legislation, and saying 
if this bill passes, this is just a token toward the amount of money that 
is going to be available for purposes like this. That is a factor. The 
question is, whether we are paying adequate amount to composers. 
That is suggesting that what is involved here is collecting money so 
that the ASCAP can 

Chairman O’Manonry (interposing). I would like to say, Mr. 
Chaffetz, you are more expert in the use of invective than you are in 
presenting some basis for a compromise. 

Mr. Cuarretz. I’m sorry that you feel that way. Unless you under- 
stand our situation, Senator, you cannot understand why I come up 
with the proposal that I am going to make. 

The Antitrust Subcommittee must consider it very carefully before 
it enacts legislation which subjects our people to—I have testified sev- 
eral times before several committees. There have been four extensive 
investigations since World War IT on this legislation. What we said 
each time is this: “Would you please, members of the committee, give 
serious consideration as to whether we are or are not paying a fair 
share, considering all the facts, measuring what we pay for music 
through the mechanical royalties that we pay, compared to what other 
industries pay.” I remember one year when we had the facts that 
we showed that we were already paying more than the entire motion- 
picture industry was paying. When you consider all they paid to 
ASCAP in those years, we really think honestly we are already pay- 
ing enough and there is no need for further legislation, and we said 
before, and we say again now, if we are wrong about that, our sugges- 
tion is that this committee explore the mechanical royalty route of 
increasing the amount of mechanical royalty. There are many advan- 
tages in that. That is why, Mr. Chairman, I had to say these other 
things because I couldn’t explain wh this is a better route. That 
eliminates our having to deal with ASCAP. That eliminates the $5 or 
$6 million administrative expense that ASCAP and BMI have. The 
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record company is a trustee for the composer and author who get the 
money directly. You eliminate this situation. The situation of the 
independent publisher, and there are a great many of them, who deal 
with jukeboxes only, small independent publishers. ‘They are not a 
part of ASCAP but their records are played. If this bill were passed, 
you might put all these independent publishers out of business be- 
cause no jukebox operator would dare to buy an independent publisher 
record but if you followed my suggestion and had a mechanical 
royalty, when you bought the record, you have paid for it and the 
amount you have paid would go directly 

Chairman O’Manoney (interposing). Now, will you please reduce 
that to writing and file it with the record ¢ 

Mr. Cuarretz. Certainly. As I say, this is not something new. 

Chairman O’Manonry. ‘Now, in my opinion, Mr. Chaffetz, “this bill 

was first introduced to my knowledge by the then chairman of the 
Judiciary Committee, Senator Harley M. Kilgore, of West Virginia. 
When I became chairman of the Patents, Trademarks, and Copy- 
rights Subcommittee, he asked me to give particular attention to this 
bill. I have done so. And the record shows that from 1955 to date 
this committee has been endeavoring to secure all the facts from all 
sources, and we are not in any sense representative of any single group 
although your whole argument was designed to make it appear that 
the committee was representing ASCAP, which is not the case. 

Mr. Cuarretz. I think just the contrary. The only reason I bring 
these things up is so that the committee will understand why we don’t 
want to sit down and negotiate with ASCAP. We don’t think— 

Senator O’Manonry (interposing). That is not the question. ‘The 
question is, as far as I am concerned, that you present to us a sugges- 
tion in specific terms that you feel ought to be written into the bill. 
Any questions ? 

Senator Dirksen. No. 

Mr. Cuarrrtz. May I make this response to what you said ; our first 
suggestion, of course, is that there need be no legislation because we 
are already paying enough. 

Chairman O’Manoney. You have made that eminently clear. 

Mr. Green. I would like to ask a question in connection with the 
testimony regarding the fact that such power should not be given to 
ASCAP, the administrative authority. As I recall the hearings on 
S. 1106 of the 83d Congress, there was a statement made by, I believe, 
Mr. Finkelstein, to the effect that they would be perfectly agreeable 
and willing to be written out of the bill and have it administered 
some other way. Ithink that is the fact. 

Mr. Cuarrerz. I don’t recall ASCAP ever saying that seriously, 
that they worits be interested in the proposal that we made. 

Mr. Green. [ didn’t say the proposal. I said insofar as their 
administering it. 

Mr. Cuarrerz. I wish you would ask Mr. Finkelstein that. 

Mr. Green. Would you bring me a copy of S. 1106, please ? 

Now, in regard to the 2-cent raise of the mechanical royalty, that, 
of course would make more profit for the composers and authors by 
reason of the raising of the mechanical royalties, but would it be true 
that royalty raise would also have to be paid by the ordinary citizen, 
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that is, the homeowner, and so forth, who is the nonprofit user? 
Wouldn’t that be true? 

Mr. Cuarretz. It depends the way you go about it. What we have 
suggested in the past is that if it is necessary to explore the situation, 
you consider having a special label for jukeboxes so that the jukebox 
record would be one that had a mechanical royalty. 

Mr. Green. So you would separate the ordinary 2-cent 

Mr. Cuarretz (interposing). I’m not sure how you would resolve 
that question. That is one possibility to be considered, obviously. 

Mr. Green. Now, Mr. Chaffetz, I think you made the statement— 
and correct me if I am wrong—did you make the statement you paid 
more to ASCAP now than the film industry / 

Mr. Cuarrerz. As of today, I don’t think the film industry pays 
a dime to ASCAP. 

Mr. Green. I thought you made that statement. 

Mr. Cuarrerz. I remember testifying a few years ago—— 

Mr. Green (interposing). No; just a few moments ago. 

Mr. Cuarretz. We had the facts a few years ago. I remember 
testifying that the total contribution through the mechanical royalty 
from jukeboxes for the payment of music was substantially greater 
than the total amount paid in that particular year by the entire film 
industry, theaters as well as producers. Since that time there is this 
consent decree and the theaters don’t pay anything. 

Mr. Green. My point is, that is not paid to ASCAP though, is it? 
It goes directly to the manufacturers. 

Mr. Cuarrerz. I am talking about payment to the fellow who writes 
music. As a matter of fact, my argument is we should avoid going 
through ASCAP if we can conveniently avoid that administrative 
expense. 

Mr. Green. In order to clear up my first question, Mr. Chaffetz, 

age 108 of hearings on S. 1106 of the 83d Congress under the head- 
ing, “Statement of Herman Finkelstein, General Attorney, ASCAP” : 

Mr. FINKELSTEIN. We have been silent at these hearings because of the last 
hearing on the Bryson bill it was suggested that the whole purpose of this bill 
was to benefit ASCAP. I made the statement there that if this bill were to be 
so written as to eliminate ASCAP in any way from any dealings with the right 
of public performance that would be set up by the bill, we would be entirely 


agreeable to that and would be just as much for the bill under those circum- 
Stances as we are now. 





Mr. CuHarrerz. But I have seen many, many proposals from 
ASCAP over the years. I don’t recall a single proposal which elim- 
inated them. 

Mr. Green. All I was trying to do was to get the record clear. 

Mr. Cuarretz. Would it burden the record if I offered now just 
a hand full of documents that deal with this question as to whether 
the jukebox industry contributes anything to the composer and 
author? These are all paid advertisements from composing artists 
and saying: 

Chairman O’Manonry (interposing). They may be received and 
made a part of the committee files. 

Thank you very much. 


(The prepared statement in full of Mr. Hammond FE. Chaffetz is 
as follows:) 
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STATEMENT OF HAMMOND E. CHAFFETZ IN OPPOSITION TO S. 1870 


My name is Hammond E. Chaffetz. I am a member of the law firm of Kirk- 
land, Fleming, Green, Martin & Ellis with offices in Washington, D. C., and in 
Chicago, Ill. I represent the Wurlitzer Co., the J. P. Seeburg Co., the Rock-Ola 
Manufacturing Co., AMI, Ine., and United Music Corp. Each of these com- 
panies manufactures coin-operated phonographs known as jukeboxes. 

The reasons why S. 1870 should not become law may be summarized as 
follows: 

1. Operators of coin-operated phonographs already pay a substantial amount 
for the music they use. The statutory mechanical royalty is 2 cents per side of 
a record. Operators pay record manufacturers each year approximately $2 
million in mechanical royalties which go directly to the copyright owners. Oper- 
ators of coin machines require one record of each tune for each phonograph and 
consequently are compelled to purchase multiple copies of each recording unlike 
a radio station. A comparison of royalties paid on records consumed in coin 
phnographs with royalties paid by other individuals using music—motion picture 
theaters, radio stations, etc.—will demonstrate that the coin-phonograph indus- 
try already pays a fair proportion of royalties collected by copyright owners. 

2. The coin phonograph industry is an industry of small-business people, and 
this gives rise to several important considerations in regard to S. 1870: 

(a) The average earnings of the coin-phonograph operators are small and 
any additional expense will put many of them out of business. The last 
survey made in connection with previous congressional hearings on this 
subject indicated that the average operator earned less than $4,000 a year. 
There are now five major manufacturers left in the domestic industry which 
is highly competitive. If operators and distributors should go out of busi- 
ness, the manufacturers obviously will also suffer. 

(b) S. 1870 puts it in the power of ASCAP to force thousands of small 
coin-machine operators out of business. ASCAP is a monopoly. The small 
operators would be at a serious disadvantage in bargaining with such an 
organization. The wealthy radio industry found that it couldn’t bargain 
with ASCAP and formed its own music organization in self-defense. The 
motion-picture theaters had to seek the help of the Department of Justice. 
They now have the benefit of a consent decree which, however, would be of 
little comfort to the coin-phonograph operators. In the light of ASCAP’s 
entire history, the Congress will wish to go very slowly in subjecting another 
industry composed of thousands of small businesses to the monopoly power 
of ASCAP. 

(c) S. 1870 is frightening to the small coin phonograph operator because 
it places no limit on the amount of royalty that may be demended;: because 
royalties may have to be paid not only to ASCAP, the American Society of 

Jomposers, Authors, and Publishers, but to BMI Broadcast Music, Inc., 
SESAC, and other similar organizations ; and that failure to pay the royalties 
demanded will subject the operator to the serious penalties of the Copyright 
Act. Each member of this committee should ask himself whether, if he were 
an operator earning $4,000 a year, he would look with equanimity on being 
exposed to unlimited demands from monopolistic organizations who could 
have the power of life and death over his right to stay in business. Again, 
the history of ASCAP and its dealing with licensees provides little in the 
way of reassurance. 

3. The Congress should know much more than it does about ASCAP before con- 
ferring upon it this life and death power over thousands of small-business men. 
While ASCAP sails under the colors of the impoverished songwriter, actually 
the poor songwriter has a very little stake in ASCAP. Half its distribution goes 
to the music publishers, the largest of whom are affiliated with Hollywood. Most 
of the rest goes to a small number of the most successful and relatively well-to- 
do composers. S. 1870 simply cannot be considered in the terms of the poor 
songwriter. 

4. Finally, this matter has been thoroughly considered by both Senate and 
House committees on numerous occasions in the part. Invariably at the outset 
the ASCAP interests have been able to stimulate great sympathy for their cause. 
In every instance, however, when all the facts were examined, no committee has 
been willing to support their legislative proposal. Because they happen to have 
virtually unlimited funds to enable them to persist in their legislative compaign 
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year after year, this should not permit them to steamroller less well-financed op- 
position. The fact that numerous other committees have thoroughly explored 
the issue and found no merit in ASCAP’s position should carry great weight with 
this committee. 


A BRIEF DESCRIPTION OF THE INDUSTRY 


There are today, as far as we know, five major manufacturers of jukeboxes. 
A dozen names associated with jukeboxes in some degree have in the last 15 
years passed from the scene. This is not a prosperous industry—on the con- 
trary, it is a struggling industry. Only a handful of manufacturers have been 
able to survive, and then only by diversification. 

Of the manufacturers whom I represent, the Wurlitzer Co., is principally en- 
gaged in the manufacture of musical instruments, including electronic organs and 
pianos. They have marketed or manufactured musical instruments since 1856. 

J. P. Seeburg Co. is primarily engaged in the manufacture of jukeboxes and 
has been in business since 1902. They also manufacture electronic equipment 
and merchanisms for industrial-commercial music installations. 

Rock-Ola Manufacturing Co. commenced to manufacture jukeboxes in 1934, 
but has been in business since 1928. In addition to jukeboxes it manufactures 
scales. 

AMI, Inc., is engaged in the manufacture of jukeboxes, having entered the 
business in 1908. It is now diversifying, by the manufacture of home music 
systems and clothes-washing machines. United Music Corp. has only recently 
entered the field of jukebox manufacturing. 

The jukebox distributors operate much the same as distributors of automobiles 
or home appliances. Each manufacturer has distributors located in various 
key points throughout the United States. The distributors purchase from the 
manufacturers and resell to the operators. 

The operators, numbering about 10,000, are scattered through all the cities 
and many small towns of the United States. The operators purchase jukeboxes 
from distributors and install them in restaurants, drug stores, taverns, candy 
shops, bus stations, and air terminals. They divide the gross revenue from the 
machines with the location owners, usually on a 50-50 basis. The division 
is entirely a matter of bargaining between the parties. 

The reason for the existence of the operator is, of course, that these machines 
require service and maintenance. The records must be changed regularly. The 
operator must purchase the phonographs which now cost him from $800 to 
$1,300 each. Competition among the operators has gradually led to bigger, 
better, and fancier machines, necessarily more expensive. Understandably, 
the location owner will deal with the operator who offers him the best-looking 
and best-operating machine. In turn, the operator demands a better machine 
from his distributor and the distributor demands a bigger and better machine 
from the manufacturer. 

The operator must supply all the records. On the average, machines hold 
about 50 records, although there are now a limited number of machines which 
play as many as 100 records. 

The operator has to have one or more trucks. The small operator is self- 
employed, operates his own truck and does his own servicing. In many instances 
his wife helps run the business. The larger operators may have one or more 
servicemen employees and helpers, usually union men who are paid union wages 
and work under union conditions. We have proved in the past what very small 
businessmen the operators are and how modest are their earnings. 

The typical operator, it was shown in an earlier hearing, earns less than 
$4,000 a year and owns and operates less than 50 machines. Though some op- 
erators own as many as 200 or 300 machines they are in the minority. It is 
obvious that the typical operator earns a very modest salary and a modest 
return on his investment in machines, an investment, incidentally, which is 
usually built up gradually over a long period of years. Any substantial increase 
in operating costs which would necessarily result if S. 1870 is enacted would 
seriously jeopardize the livelihood and investments of thousands of the operators. 

This is significant because the impression is conveyed that hundreds of millions 
of dollars are collected by the jukebox industry. 

The gross “take” of all the newsstands in the United States is undoubtedly 
tremendous. That does not give a true picture of the individual newsstand 
operator. 
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CONTRIBUTIONS BY THE OPERATORS TO THE MUSIC INDUSTRY 


Royalties paid directly to the composer 

Every time an operator purchases a record, he pays a mechanical royalty which 
the manufacturer in turn pays directly to the copyright owner. The statutory 
royalty rate is a maximum of 2 cents for each song or 4 cents for a record with 
one song on each side (17 U. S. C. § 1 (c) (1952 ed.)). In many instances, he 
is in effect paying a 4-cent royalty for the one song he desires. These mechanical 
royalties are the operators’ contribution to the copyright owners. 

The operators purchase substantial quantities of records annually. It has 
been estimated that for the past 6 years, operators have purchased between 
15 and 25 percent of the total number of records sold in the United States. 
This amounts to approximately 50 million records annually. The annual statu- 
tory mechanical royalty payments on those records would be $2 million and 
during the last 5 years would amount to $10 million paid directly to the 
copyright owners. This is a tremendous levy on an industry composed of small 
proprietorships where the average income per year is less than $4,000. - Based 
on this fact alone, it must be concluded that the operators are not getting a 
free ride. 

The real free ride in the record business is given the copyright holder of 
the flip side of the record, That composer receives his fee regardless of whether 
his song is ever played. 

3ut the greatest free ride, and the most grossly inequitable one, would be 
the one given to some ASCAP composers were S. 1870 to become law. 

Under the present ASCAP distribution system it would be possible for some 
composers to draw royalties from jukebox operators for a minimum of 25 years, 
without a single play of any of their songs on a jukebox. In fact, these com- 
posers could draw on jukebox royalties for this period even if their compositions 
were never performed again, anywhere. 

Multiple record purchases 

Unlike the typical radio station which often gets its records free, the operators 
do mot purchase but one copy of a particular record. The operator 
must buy from 50 to 100 records for each of his machines. Hence, an operator 
with 50 machines will buy 50 or more copies of the same record. He is conse- 
quently paying 50 times the mechanical royalties paid by a radio station using 
but one record. If a composer is fortunate enough to place his song on each 
of the 400,000 jukeboxes, he has a hit record and the mechanical royalties he 
receives are obviously substantial. 

Popularizing songs 

Popularizing songs is another direct contribution to the composers. Many 
of the most successful hits were popularized by coin phonographs. Mitch 
Miller, of Columbia Records, Inc., has so testified. He alluded to specific 
songs which were not selling until the coin phonographs made them hits. 

The only way to popularize a song is to play it widely. Any way this can 
be done stimulates popularity. In the late thirties, it was the name bands who 
did much to popularize songs. That era has passed. Now we have the disk 
jockey and the coin phonographs. Each can give a song a tremendous boost 
to the direct benefit of the composer. 

When the coin phonographs popularize a song the composers reap substantial 
rewards. If a record sells a million copies, $40,000 ($20,000 per side) is payable 
to the copyright holders as mechanical royalties alone. But this is a small 
part of the story. 

Variety (January 8, 1958) adverts to the tune Don’t Be Cruel, which sold 
4 million copies. Assuming the statutory mechanical royalty rate, that record 
produced $200,000 in mechanical royalties. 

The expansion of the record market has also resulted in increased royalties. 
As Variety states (January 8, 1958) the record that sold 200,000 prior to 1950 
now sells 2 million. The increase in mechanical royalties from this increased 
sale is tremendous. 

When a record becomes popular the sale of sheet music soars. The income 
from this source is substantial. Mitch Miller testified that composers receive 
at least 3 cents a copy and as much as 5 or 6 cents a copy for sheet music. 
It is generally understood that the publishers, in addition to this, receive from 
6 to 10 cents a copy. The records and sheet music in turn stimulate the per- 
formance of the song on radio and television. The direct result is a substantial 
increase in the performing rights fees which the composers receive. 
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This fact is well recognized by the record companies, the publishers, and 
the composers themselves. Operators are constantly beseeched by advertise- 
ments, personal contacts, and in some cases a free record, to play a song in 
their machine. These very facts give lie to the ASCAP contention that juke- 
boxes do not play any important part in popularizing songs. 

Mitch Miller testified that in substantially every instance the record com- 
panies receive from the composer what is called a “lead sheet,” the song melody 
line. The composers do not bother to, indeed many of them cannot, set down 
the harmony of the song. This means that the effective arrangement and pre- 
sentation of the song to the public rests with the record company. This arrange- 
ment consists in no part of the genius of the composer. In many instances, it 
will be found that a song will sell with one arrangement and will not sell with 
another. 

Examples are legion. The best one is perhaps Rosemary Clooney’s Come-On- 
A-My-House which was recorded with a harpsicord background. That arrange- 
ment was tremendously successful. Sales of the same song with other arrange- 
ments were extremely low. The financial reward the author received was tied 
directly to its method of presentation and, of course, the talent and reputation 
of the recording artist also has a bearing on the acceptance of the song by the 
public. 

It takes the combined efforts of the recording companies, arrangers, recording 
artists, disk jockeys and coin-machine operators to place the song before the 
public. The operators perform their function well. The result is substantial 


royalties to the composers. The operators definitely do not receive a “free 
ride.” 


THE MONOPOLISTIC POSITION OF ASCAP 


Fair bargaining impossible 


In the hearings on H. R. 5473, it was demonstrated that the average net earn- 
ings of operators was $3,200 a year. From this it is apparent that we are 
talking about small businesses with limited means; businesses so vulnerable 
with resources so small that fair bargaining with ASCAP or other societies 
is an economic impossibility. 

ASCAP of necessity is extremely sensitive of its monopoly position. By 
combining the individual monopolies of its many members it has achieved an 
overwhelming position in the music industry. It is this Goliath that the 
small operators throughout the United States would have to deal with if 
S. 1870 were enacted. 

It is impossible for a small-business man with an average income under $4,000 
per year to fairly bargain with a Titan of industry netting more than $20 million 
per year. If ASCAP were permitted to demand performance fees from such 
small-business men there would be no free bargaining to arrive at a reasonable 
fee. The power and size of ASCAP would dictate what the operator would pay. 
It is grossly unfair to unleash ASCAP so that it may dictate to the defenseless 
operators throughout the country. 

Lest these fears seem extreme let one recall the origin of BMI, Inc. The 
members of the wealthy and powerful radio industry were forced to organize their 
own rights society, BMI, to protect themselves from ASCAP. 

ASCAP had requested the radio stations throughout the country to pay 
ASCAP 5 percent of their annual gross income, less certain deductions. The 
entire radio industry felt itself incapable of bargaining with ASCAP. As the 
House Antitrust Subcommittee report, The Television Broadcasting Industry, 
stated: “The main purpose was to use BMI as a bargaining weapon in obtaining 
better terms from ASCAP under a new contract” (p. 117). 

The radio industry felt impelled to raise $450,000 to organize BMI. What 
chance do the small operators have in dealing with ASCAP? 


ASCAP consent decree 


To avoid the distasteful implications of self-administration of royalties, 
ASCAP points to the consent decree and says, “Anyone who objects to a royalty 
may have the fee established by a judge under the consent decree.” Practically, 
this is meaningless to the average operator. 

If dissatisfied, his only recourse would be the Federal District Court in New 
York City. He would incur travel expenses, counsel fees, and all the legal 
frustrations that highly competent ASCAP counsel would interpose. In short, he 
would have neither a bargaining position nor the ability to stand ASCAP off and 
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survive in business. Furthermore, win or lose in the district court, the average 
operator would inevitably face an appeal. 

The problem is significant not just because of the prospect of business failure 
of many small operators, but of equal importance because those who survive 
would be, from then on, under the unsuspecting auspices of Congress, in servitude 
to a monopoly. 


Reasonable fees? 


ASCAP has in earlier years made representations to congressional committees 
that their fees would be reasonable. This contention is the keystone of the facade 
of benevolent monopoly which ASCAP has carefully erected. In 1951 and 1952, 
ASCAP sponsored H. R. 5473. This bill would have allowed ASCAP to charge 
1 cent per week per song in the phonograph. ASCAP pointed to this safeguard 
and told the committees that the operators had nothing to fear. “We,” said 
ASCAP, “are limited by the bill to a penny a song per week. Now what could be 
more reasonable than that.” 

The outrageous nature of that proposal was demonstrated by simply adding 
the pennies together. An accountant demonstrated to the committee hearing 
evidence on H. R. 5473 that an average operator owning 50 machines would be 
required to pay ASCAP $1,560 per year. This annual tribute would have been 
paid to ASCAP, whose most affluent composer received $102,511 from ASCAP in 
1957. Indeed, even the composer ranking 50th on the distribution ladder reaped a 
tidy $28,815 from performance royalties alone. To complete this shocking 
picture, remember that the average earning of an operator in that year was 
slightly over $3,000. 

This demonstrates the inherent and potential dangers when a monopoly, even 
lightly shackled, undertakes to enter and engross new fields. 

If anyone thinks that the apprehensions here expressed are extreme, I would 
like to direct their attention to a story appearing in the February 1 issue of the 
Cashbox on page 62 about the plight of the Cuban music operators in the face 
of the exorbitant demands of the National Society of Cuban Authors. The 
Cuban Authors Society, like ASCAP a monopolistic peforming rights society, was 
organized only 2 years ago and at the outset everything was sweetness and light, 
but then, the article quotes Morris Gran, a leading representative of the 
operators, as follows: 

“* * * we were hit by one demand after another for higher and still higher 
fees. To the point where today if we were to have to pay the exorbitant fees 
demanded of the music operators, we might as well sell our phonographs and 
go out of this business. 


aan operator, unnamed, is quoted in the same article in the following 
words: 

“We were very big fools, but we never dreamed that SNAC (the authors’ 
society) would ever ask for such tremendous and exorbitant fees, the size of 
which would simply mean that we have to close up our businesses.” 

Finally, if anything further is needed to forecast the shape of things to come 
in the United States if S. 1870 is enacted, the article concludes with a statement 
by another operator, who said: 

“We are indeed a very, very sad lot of operators because we allowed this law 
decree No. 1918 to go through without even a contest. 

“We believed SNAC would treat us decently. Today we realize that their 
greed is so great it will simply kill the goose that lays the golden eggs for their 
own membership. Their own members are against their methods. 

“Therefore, we will fight for our rights, for it means fighting for our business 
lives.” 

Not too long ago ASCAP wrote to one A. N. Schmalz, Route 1, Menasha, Wis. : 

“You fill out the application and send it to us, and we will tell you how much 
you should pay.” (Hearings on Revision of Copyright Laws (1936) (p. 232).) 

Is there any reason to think the leopard has changed its spots? 

This is an example of ASCAP “reasonableness.” Under the preceding bill, if 
enacted, ASCAP could, and undoubtedly would, act in just that way. No doubt 
the fee they fixed, given congressional sanction, would seem reasonable to them. 
They are inclined to regard the performing rights which they control as valuable 
beyond measure. Even assuming they acted with the best of motives, as far as 
ASCAP’s interests were concerned, could any member of this committee believe 


that ASCAP’s judgment as to what was a reasonable fee for the operators should 
control? 
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The ASCAP consent decree itself indicates the hopeless bargaining position 
of the little fellow. The occasion for the decree was the inability of motion- 
picture theaters to defend themselves against the demands of ASCAP. Under 
the decree, ASCAP is barred from licensing small theaters. Yet 8S. 1870 would 
give licensing rights over even smaller businessmen—the operators. Certainly 
it seems inescapable that Congress must go slow in enacting 8. 1870 and sub- 
jecting another industry to the mercy of ASCAP. 


Fee demands by many societies 


But ASCAP is not the only group the operators would have to contend with. 
Present also are BMI and SESAC and foreign performing right societies, These 
societies are not inhibited by a consent decree regulating fees.’ They can charge 
what they will. Indeed, these societies can refuse to license any operator. In 
any event, there is no recourse, even to the courts, and no opportunity for fair 
bargaining. It is always thus when monopoly contracts capture its customers. 

The other performing right societies are less powerful relatively, but their bar- 
gaining position would be as oppressive as ASCAP’s as far as the operators are 
concerned. 

Enhancing monopoly 

And yet another insidious as pect of S. 1870 is the fact that it will fertilize 
ASCAP’s monopoly. There is testimony that approximately 10 percent of recorded 
songs are written by persons who are not members of ASCAP or other societies. 
There are many independent publishers and small recording companies. These 
independents are few and weak compared to the tremendous publishing corpora- 
tions which are controlling members of ASCAP. As the independent publishers 
testified in earlier hearings, the jukebox is now practically the only outlet through 
which a new composer and a small publishing firm can present their works to the 
public. This is also true of the small independent record companies. The small 
operator provides the independents with a ready market. Yet, these independent 
companies are through as independents if performing rights fees may be exacted 
from the operators. 

If S. 1870 is enacted, the operators remaining in business will have to limit their 
selections to the hig performing rights societies to avoid infringement suits. The 
small publishers, the small record companies, and the independent Companies will 
be frozen out. They will lose their jukebox sounding board; and they will, if 
they are to survive, be assimilated by ASCAP. The reason is simple: The oper- 
ators have neither the time, money, nor the staff to contact independents and 
negotiate a license to use their songs. Consequently, only songs licensed by the 
large societies will be used. The independent, like the operator, is either forced 
to submit to a society or to go out of the music business. The effect of 8S. 1870 is 
thus to unleash the expansion of an already powerful monopoly operation. Cer- 
tainly a law compelling this result is not only contrary to the public interest but 
completely out of harmony with the antitrust laws. 


THE OPPRESSIVE NATURE OF 8. 1870 


Administrative burden 


A practical aspect of S. 1870 is the impossible position in which it would place 
operators. Operators cannot with assurance ascertain who might have the per- 
forming right license on any particular record, indeed on any particular side of 
a record. Practically it is impossible for the small operators scattered through- 
out the country to know whether they are obligated to ASCAP, or another society, 
or to an individual. 

Even were ASCAP and all the other performing right societies to publish lists 
of their songs, it would be impractical if not impossible for the small operators 
to spend the necessary hours poring over and comparing such lists of titles. It 
would take hours to ascertain for each 100- or 200-play machine whether a par- 
ticular song was from ASCAP, BMI, SESAC, or an independent composer. A 
husband and wife or a 1- or 2-man operation cannot afford this time and effort. 
For any operator it would be an intolerable burden and the ruination of many 
small-business men. 


1“[The BMI consent decree] does not require BMI to submit to rates determined by a 
court whenever a user feels dissatisfied with the rate quoted. Accordingly, if BMI and 
a user were to disagree on a rate to be charged, BMI could refuse that user the right to 

lay BMlI-licensed music.” Report of House Antitrust Subcommittee on the Television 

roadcasting Industry pursuant to H. Res. 107, March 13, 1957, pp. 133-134. 





' 
} 
' 


re VS 


“Vv 


(ee 


mt re en ee 


MUSICAL COMPOSITIONS ON COIN-OPERATED MACHINES 113 


Damages 


S. 1870 states that each rendition of a copyrighted song on a coin-operated 
machine shall be deemed to be a public performance for profit. The result is to 
subject coin phonograph operators to unbelievable damage suits. For example, 
if an operator unable to afford ASCAP’s fee attempted to use only non-ASCAP 
records but mistakenly included five songs in the ASCAP repertoire, he would be- 
in serious trouble. 

S. 1870 states that each, and I repeat “each,” rendition is a performance for 
profit. If each of these 5 records was played but once in 1 evening, the operator 
would be liable for 5 infringement suits in which the minimum statutory penalty 
is $250 and the maximum is $5,000 each. For that 1 evening the operator would 
be required to pay a minimum of $1,250 in damages plus reasonable attorney’s 
fees. Obviously, in many instances this could drive an operator into bankruptcy. 


ASCAP agents—a likely revival 


The passage of S. 1870 would encourage ASCAP, as it has done in the past, to 
send its investigators throughout the country to check on operators. Any inno- 
cent mistake will bring the threat of lawsuit. Such tactics were in the vogue 
in the early 1930's, as congressional hearings and debates will amply demon- 
strate. Many States enacted restrictive legislation aimed directly at ASCAP. 
See Watson v. Buck (313 U. 8. 387) ;Marsh v. Buck (313 U. 8S. 406). If S. 1870 
becomes law, we will again see a revival of those oppressive tactics which caused 
untold difficulties to the small-business man years ago. 


Public performance 


It should also be noted that S. 1870 actually discriminates against jukeboxes. 
In every other situation under the statute, whether or not a particular rendition 
is a “public performance for profit” is a question determined by the circumstances 
under which the rendition occurred. Under the present proposal, all renditions 
on a coin-operated machine are public performances for profit whether such 
occur at a teenage dance at a high school, in the basement of a church, an 
Elks Club, or Legion Post, or perhaps in the home of a Congressman who owns 
a jukebox. There is no discernible justification for such discrimination. Indeed, 
none exists. 


The philosophy of copyrights 


Perhaps the basic philosophy of copyrights was best expounded by the Com- 
mittee on Patents in its report accompanying the 1909 Copyright Law. It was 
there stated: 

House Report 2222, 60th Congress, 2d session, page 7: 

“The enactment of copyright legislation by Congress under the terms of the 
Constitution is not based upon any natural right that the author has in his 
writings * * * but upon the ground that the welfare of the public will be served 
and progress of science and useful arts will be promoted by securing to authors 
for limited periods the exclusive rights to their writings. The Constitution does 
not establish copyrights, but provides that Congress shall have the power to grant 
such rights as it thinks best. Not primarily for the benefit of the author, but 
primarily for the benefit of the public, such rights are given. 


* * * * * * ae 


“In enacting a copyright law Congress must consider, as has been already 
stated, two questions: First, how much will the legislation stimulate the pro- 
ducer and so benefit the public; and, second, how much will the monopoly granted 
be detrimental to the public? The granting of such exclusive rights, under the 
proper terms and conditions, confers a benefit upon the public that outweighs 
the evils of the temporary monopoly.” 

* . * * + « * 


“The main object to be desired in expanding copyright protection accorded 
to music has been to give to the composer an adequate return for the value of 
his composition, and it has been a serious and a difficult task to combine the 
protection of the composer with the protection of the public, and to so frame an 
act that it would accomplish the double purpose of securing to the composer an 
adequate return for all use made of his composition and at the same time prevent 
the formation of oppressive monopolies, which might be founded upon the very 
rights granted to the composer for the purpose of protecting his interests.” 
[Emphasis added. ] 

It should be recognized here that S. 1870 will not remove an exemption or 
loophole from the copyright law. It will extend copyrights into a new field. 
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Composers have never had any rights over performances on coin-operated phono- 
graphs. 

The 1909 committee recognized that there should be an “adequate return” to 
the composer. But, as that same committee properly stated, there must be pre- 
vented “the formation of an aggressive monopoly which might be founded upon 
the very rights granted to the composer.” 

The aggressive monopoly foreseen by the committee in 1909 is an accomplished 
fact. There must be no expansion of it. 


ASCAP 


ASCAP has a constantly expanding income. In 1952 the New York Times 
reported the 1951 ASCAP income at approximately $14 million. In 1956 its 
income was almost $25 million, to be exact $24,731,156. 

Of this gross, $18.6 million was distributed. Approximately 50 percent, or 
$9.3 million, was distributed to publishers and $9.3 million to composers and 
authors. The overhead for 1956 was $4.4 million, slightly under 18 percent. 
(Variety, July 3, 1957.) 

That there is a steady growth of ASCAP’s income is emphasized by the fact 
that in 1957 it soared to an amazing $26.5 million. The true magnitude of this 
figure can better be appreciated when you consider that at a nominal 4-percent 
yield, it would require an estate of over a half billion dollars to realize that 
income. 

From the ASCAP gross we first deduct an impressive overhead. Of the amount 
remaining, the publishers take half. ASCAP has almost doubled its gross in 
6 years. If sufficient payment does not filter down to the authors, ASCAP’s-own 
rules must be suspected. As Variety stated (January 4, 1956, p. 350), ASCAP 
publishers controlled by Hollywood interests took the lion’s share of the pub- 
lishers’ dividend. Thus, publishers controlled by Warner Bros. had a dividend 
of approximately $1.5 million. Loew-Metro affiliates received $1.3 million. Para- 
mount affiliates received approximately $0.9 million. 

These figures, unfortunately, are merely estimates. We are in no position to 
obtain the exact figures. This committee is. Only by ascertaining the ultimate 
recipients of the performing-rights bonanza can this committee judge the merits 
of 8S. 1870. If the composers feel they are not being paid a sufficient amount 
for their tunes, the reason lies in ASCAP itself. 

For example, in 1951 Bob Merrill testified that, while he had composed several 
hit tunes, his average annual take from ASCAP was but $439.07. This, of course, 
did not include the thousands of dollars he received in mechanical royalties from 
record manufacturers. 

Millions for Hollywood-affiliated publishers and pennies for authors hardly 
seems to be a proper basis for distribution. 

ASCAP’s continual demand for more money becomes understandable. The 
publisher members of ASCAP control its policies. The distribution of its annual 
“take” is the best evidence of this. 

The publishers’ role in ASCAP is constantly hidden. A stream of composers 
pleading poverty is the spectacle presented to congressional committees. Where 
are the publishers? Is there a reason why they hide behind the composers? 

The publishers are demanding more money from the customers of coin phono- 
graphs. They should pay for our “genius” is the cry. Let them appear and 
justify their demands that workingmen, teen-agers, and others should pay more. 

If additional compensation is justified, let ASCAP look to their own publisher 
members and its heavy overhead before selecting new fields. 


A word about others who support S. 1870 


To permit the committee to understand the difficulty which small-business 
men have in opposing ASCAP, I should like to make reference to a letter written 
sometime in 1951. The letter was addressed to Mrs. Ada Holding Miller, presi- 
dent of the National Federation of Music Clubs; which reads as follows: 

“Dear Mrs. MItter: I am attaching copy of S. 1553, a bill to amend the copy- 
right code, introduced by Senator Estes Kefauver a few weeks ago. Likewise 
herewith is a copy of a memorandum detailing the need for this legislation. 

“The broad purpose behind this proposal is to correct a deficiency in the present 
40-year-old copyright law under which owner-operators of jukeboxes avoid paying 
writers and publishers of music for the public performance of their creative works. 

“The passage of this bill would make it possible for ASCAP to increase 
revenues substantially, and thereby permit it to participate more liberally in 
matters musical—such as the splendid work in which the National Federation 
of Music Clubs is now engaged. 
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“That being the fact, I both selfishly and unselfishly urge that your group 
cooperate with us in any way possible to see that 8S. 1553 becomes a law. 

“In this connection you may be interested in knowing that since April 1949, 
our board of directors has been giving consideration to the establishment of a 
Monument to Music—a foundation to encourage creative talent among com- 
posers and authors in the music-dramatic field and other worthy objectives. 

“Lack of funds has delayed action as well as the natural fear of starting 
something we might not be able to finish. However, if and when 8. 1553 becomes 
law, it is my intention to urge the ASCAP board to set aside a certain percentage 
of the increased revenues that would be derived from this source for the immedi- 
ate establishment of such a foundation. 

“I assume that one of the primary objectives of this dedication of funds would 
be to substantially further the aims of music groups, among which your federa- 
tion is at the forefront. 

“In the meantime, it is with great personal pleasure that I enclose check from 
the American Society of Composers, Authors & Publishers for $10,000 to help 
continue the grand work you are so ably performing. 

“With assurances of my high esteem and with my every good wish. 


“(Signed) Orro A. HaRBacnu, 
“President, ASCAP.” 


The above letter is a graphic example of how a large and wealthy monopoly 
can curry support. If $10,000 is available for one group, I cannot help to wonder 
how much of ASCAP’s three- to four-million-dollar annual overhead is available 
to other groups. 

One thing is certain. The small-business man certainly cannot afford to obtain 
support in the manner which ASCAP apparently does. But there is an even 
deeper significance. We have a demonstration of the fact that I mentioned 
earlier. That ASCAP and its tremendous resources would completely overwhelm 
and engulf the many small-business men operators throughout the country, if 
this committee gives them that power. 


The forgotten man 


The many-faceted arguments put forth by the proponents of S. 1870 ignore the 
most important factor to be considered. The millions of individuals who derive 
enjoyment from coin phonographs have been either forgotten—or intentionally 
ignored by ASCAP. 

S. 1870 will place an additional financial burden on those operating jukeboxes. 
An industry having an average annual income of less than $4,000 cannot afford 
an additional burden. The ultimate cost of S. 1870 will be borne by the work- 
ingman, the teen-agers, and everyone else who enjoys an opportunity to select 
a record of his choice. 

Should an additional levy be made on coin phonographs the law of economics 
dictates that three things or a combination thereof shall happen. First, juke- 
boxes placed in the poorer paying locations will be removed. 

A second unfortunate result will be an increase in the amount charged for 
each play. Payments of fees to ASCAP, BMI, SESAC, and others will either 
force a higher charge per play or bankruptcy. 

The jukebox has not inappropriately been called the poor man’s opera and 
the teen-ager’s minstrel. It requires a much stronger showing by ASCAP and 
others than has been made here to justify extracting additional money from 
such people who can ill afford higher prices for anything. 


CONCLUSION 


ASCAP has been trying ever since 1926 when the Vestal bill, H. R. 10434, 
was introduced to extend performing rights to coin-operated phonographs. Since 
that time there has been legislation pending in every session of Congress to 
accomplish that result. There also have been hearings and congressional de- 
bates. Since World War II there have been extensive hearings held on ASCAP 
bills in 1947, 1951, 1952, and 1953. A full presentation of all the contentions 
and evidence was made by ASCAP and its supporters at each of the hearings. 
Despite this not one congressional committee has ever issued a report much 
less issue a report recommending passage of the proposed legislation. 

The reason is not hard to find. Every committee hearing the evidence has 
concluded, as this committee should, that the ASCAP proposal is unsupportable 
in reason and in fact. The superficial appeals of ASCAP composers who plead 
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poverty and appropriation of their property are quickly dissipated when the 
entire picture is presented. 

Mr. Green. Mr. George A. Miller, president and managing direc- 
tor of Music Operators of America. 

Mr. Mittzr. Good morning. 

Chairman O’Manoney. You may proceed. 


STATEMENT OF GEORGE A. MILLER, PRESIDENT AND MANAGING 
DIRECTOR OF MUSIC OPERATORS OF AMERICA 


Mr. Miuuier. Mr. Chairman and Mr. Dirksen, my name is George 
A. Miller, and I am the national president and managing director of 
Music Operators of America. The main office is located at 128 East 
14th Street, Oakland, Calif. M.O. A. represents approximately 3,000 

eople associated with the automatic-phonograph industry. I have 

een connected with the automatic-phonograph business, better known 
as the jukebox industry, for approximately 27 years. In my travels 
throughout the U nited States, I have become very familiar with the 
music operators and their common problems. 1, therefore, believe that 
I am qualified to speak in their behalf, of their responsibilities, of 
their importance to the industry, and their activities over the many 
years past. 

Jukebox operators, whether they operate in Texas or Minnesota, 
Oregon or Maryland, are earnest ‘hardworking small-business men. 
Theirs is a service business. They are a credit to their respective 
communities. They serve the people of their communities, the teen- 
agers, the workingmen and others, by providing good musical enter 
tainment at prices the workingman can afford. The number of oper- 
ators who participate in civic and community affairs is a continual 
source of gratification to me personally. The Music Operators of 
America do not present scholarships for a consideration, but they 
have given hundreds of jukeboxes and records to youth groups, 
churches, and military service centers on a complimentary basis for 
many years past. Many of our operators have been acclaimed for 
their good work in civic projects. Some have been honored by elec- 
tion to public office. One example is Mr. Clint Pierce, who was elected 
for 4 years as mayor of Brodhead, Wis., for 3 years as a member of 
his county board, and he is also a trustee of the local bank. 

The average operator is in fact a small-business man with a capital 
on “small.” He must work long hours and be on call day and night. 
For these long hours of toil he reaps, by any standard you wish to 
apply, a small return. At our own expense we compiled information 
for hearings on a bill similar to S. 1870, which demonstrated that 
the averaging earnings of the operators was between $3,000 and $4,000 
per year. Despite these low es arnings, ASCAP sponsored H. R. 5473, 
which provided for a royalty of 1 cent for each side of a record per 
week. This would have required the small operator of 30 machines 
of the 50-record variety to pay ASCAP $1,560 a year. Just think 
of it, a route of 30 phonographs, taxed at the rate of $52 a year on 

each machine, for a total of $1,560. 

The operator owns and operates an average of about 40 to 50 phono- 
graphs each and their average earnings are still under the $4,000 
figure. 
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The operator’s expenses are substantial and seem to increase every 

ear. The cost of records, the cost of phonographs, the cost of admin- 
istration, and the cost of labor have increased far more than the in- 
come to the operator. All these things combine to make the business 
of the operator a marginal one, and he could not absorb any further 
licensing of any kind. 

Chairman O’Manoney. You speak of phonographs. 

Mr. Mitier. That is right. 

Chairman O’Mauonry. You mean jukeboxes too? 

Mr. Mitzer. That is right. We call them automatic phonographs, 
Senator. 

Chairman O’Manoney. You just testified an independent operator 
has to pay the increased cost of the phonographs? 

Mr. Miter. That is right. Phonographs have raised in the last 
2 or 3 years three or four hundred dollars a piece. An ordinary 
phonograph today costs in the neighborhood of $1,300. 

Chairman O’Manonry. How many jukeboxes, approximately 3,000 
persons associated with the automatic phonograph industry, how 
much do they pay in rent or for jukeboxes ¢ 

Mr. Miter. I don’t believe I quite follow your question? 

Chairman O’Manoney. Well, are these Mita esithe: which is the 
word you use to include— 

Mr. Mixter (interposing). Automatic phonographs, yes. 

Chairman O’Mauonry. The automatic phonographs to include 
every coin-operated machine, is it not? 

Mr. Mitixr. Well, they are coin-operated radios and coin-operated 
televisions that don’t come under our jurisdiction. 

Chairman O’Mauoney. Well, I mean the type that do come under 
your—these reproduction machines which deal with these records. 
They include jukeboxes, do they not ? 

Mr. Miiier. That is right. 

Chairman O’Mauoney. Are they owned by your operator? 

Mr. Miner. Yes, they are. 

Chairman O’Manonry. Completely ? 

Mr. Miuier. Completely. They may be bought on a contract and 
they may be making their payment for them on a monthly basis. 

Chairman O°M AHONEY. Has the price increased 4 

Mr. Miuirr. Yes, sir, $300 to $400 a piece in the last 2 or 3 years. 

Chairman O’Manonry. How about the installment purchase con- 
tracts, have they increased ? 

Mr. Mier. Yes, by far. They have greatly. And even the time 
on the contracts has increased greatly. Where we used to buy them 
on the 12-months’ and 18-months’ time, they run now as much as 24 
months’ and 3-year periods. 

Chairman O’Manonery. Thank you very much. 

Senator Dirksen. Let’s clarify that just a little. 

John Doe wants to get into this business and has a little capital. 
He goes to the manufacturer of a jukebox and an automatic phono- 
graph and he buys them, and he buys them outright even though he 
buys them on a contract basis, and the title is vested in him. 

Mr. Murr. That is correct. 

Senator Dirksen. The John Does are the people you represent? 

Mr. Mitier. That is correct. 
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Senator Dirksen. His responsibility is to find locations for them? 

Mr. Mixxer. That is correct. 

Senator Dixsrn. Make a deal with the drugstore or ice cream 
parlor or whatever it may be? 

Mr. Miuier. That is right. 

Senator Dirksen. After he makes his deal, then he comes and serv- 
ices the machine and keeps them in repair, collects the money from 
the coin slot or whatever it is, and under his arrangement with the 
owner of the place, pays him his share and keeps the rest / 

Mr. Mutter. That is correct. And I might say that percentage is 50 
percent almost in every instance. There are very few instances where 
the location owner isn’t receiving 50 percent coming from the phono- 
graph without 1 nickel involved. The operator gives him that phono- 
graph and pays for it, buys the records and pays him on a weekly 
or 2-weekly basis, and the owner gets 50 percent of the profit without 
having 1 nickel involved. 

I was surprised to hear the restaurant and taverns association were 
recommending that passage of this bill when they have nothing in- 
vested in our business whatsoever and still attempt to rec ommend 
something that would cause us to pay far more. 

Senator Dirksen. What is the normal contract upon which you buy 
an instrument of this kind ? 

Mr. Mier. 18 months, a year, 24 months, and as much as 3 years. 

Senator Dirksen. You say the average per machine is about 
$1,300 ? 

Mr. Mitier. That is right. Longer contracts cost money. 

Senator Dirksen. What is the average number of machines that are 
operated ? 

Mr. Miter. 40 to 50 machines. 

Senator Dirksen. 40 to 50? 

Mr. Miter. Yes, sir, and that is on a national average. 

Senator Dirxsen. If these machines cost only $1,000, he would have 
forty to fifty thousand dollars invested in the business ? 

Mr. Mixter. That is right. 

Senator Dirksen. And the depreciation is accessed against the 
operator who owns it? 

Mr. Mixxer. That is right. 

Senator Dirksen. What is the depreciation ? 

Mr. Mixer. Average of 25 percent on a 4-year basis. Some areas, 
40 percent, 30 percent, 20 percent, and 10 percent. The law seems to 
allow whatever percentage or whatever a depreciation schedule that 
has been set up over a number of years, the law seems to allow that to 
remain in effect. 

Senator Dirksen. Does that mean in practice over a period of 3 or 
4 years that he has to buy a new machine. 

Mr. Mixer. It doesn’t mean that he has to, but it is good business 
if he does. 

Senator Dirksen. So he has to charge off rather substantially 

Mr. Miter. That is right. If he doesn’t, someone else is going to 
come along with new machines and replace the old ones. 

Senator Dirksen. In places where they sometimes have per- 
formances or presentations where you would become subject to the 
cabaret tax, let us say, is that a complication is your business? 
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Mr. Miter. No, it has not been a complication up to this time. We 
are not involved in any cabaret tax with an automatic phonograph. 

Senator Dirksen. Well, you would be, for instance, if it were per- 
formance and the Internal Revenue Service 

Mr. Mixier (interposing). Might be if they were allowing dancing. 

Senator Dirksen. I’m thinking in terms of dancing now. Now, 
what difference would it make that goes to the station or location 
owner, does he take more than 50 percent or do they hedge and offset? 

Mr. Miter. Mostly taxes are all taken over the top. before there 
is any division of funds. 

Senator Dirksen. I see. 

Mr. Miter. The same w ay as this license here would be taken off 
before there would be any division of funds. 

Senator Dirksen. You say you represent 3,000 people? 

Mr. Miter. Yes. 

Senator Dirksen. Is that 3,000 operators? 

Mr. Mitier. Music operators, ) yes, sir. 

Senator Dirksen. Music operators / 

Mr. Mitier. That is correct. 

Should I go along? 

Senator Dirksen. Yes, please. 

Mr. Miter. I have pointed out in my previous testimony that the 
so-called 10-cent play has not substantially altered the financical pic- 
ture in our industry. The 10-cent pl: LV usually is accompanied by an 
alternative choice to the play er of 3 plays for 25 cents or, as has hap- 
pened more often, 4 for 25 cents, which cuts the income back to very 
little over the 5-cent play. In many places where the 10-cent play 
has been tried, it has failed altogether and the operators have had 
to go back to the nickel. Five cents is still the standard for at least 
half the coin-operated phonographs in the country. 

Moreover, I can assure you that there has been a serious decline in 
the operators’ income in recent months. This is certainly no time 
to add additional burdens to this particular industry. It would be 
an outright injustice to these small-business men to enact S. 1870, 
and it can be justified in terms of the public good. It will hurt the 
songwriters as well as the music operators. 

ASCAP’s income in 1952 was $14 million. In 1956 its income had 
grown to a whopping $24.7 million. I am informed that ASCAP’s 
1957 income increased to $26.5 million. 

These figures alone demonstrate that a lot of songwriters and pub- 
lishers, if they receive equitable treatment from ASCAP, has sub- 
stantially improved. Why then is money needed from the small- 
business men, whom I represent, to swell their coffers more than they 
are at the present ime? If individual songwriters and publishers 
feel their songs are worth more money, the solution is to be found 
in the house of ASCAP itself. The record industry association of 
America reports the 1957 annual sales of records at manufacturers’ 
billing price in the neighborhood of $275 million, equivalent to 
about $360 million at retail prices. It is also reported that 50 per- 
cent of all 45 RPM records were sold for posenanes last year. We 
believe that record sales would fall off by at least 3314 percent if a bill 
like S. 1870 were to be passed by the United States e honieees It is 
a foregone conclusion that a third of the phonographs now on location 
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would be removed, and who is going to suffer besides the music op- 
erator?—the small songwriter and publisher who now enjoy the 
mechanical royalty they receive from the sale of these records. 

I would like to inject at that point, that the question was raised 
here about the 2-cent or 4-cent mechanical royalty being charged to 
the general public the same as the operator and that is true at the 
present time. But Mr. John Public buys one record and pays that 4 
cents, but Mr. Operator buys 40 to 50 of that same record and pays 
4 cents for each 1 of them: Your volume is where your people are 
making your money for your mechanical royalties. You wouldn’t 
make them from performance, believe me. 

The jukebox operators have paid at least $2 million a year in 
mechanical royalties for the past several years. This amount goes 
directly to the songwriters and aoe 

I would like to” point out the $25 figure that was mentioned here 
yesterday would amount to $12,5 00,000 a year in performance fees if 
it were enacted. That is about one-half as much as ASCAP now 
receives from all sources. If $26 million was the figure this last year, 
and what assurance have we that this would be it? None whatso- 
ever. BMI, SESAC, and all little independents would want their 
fees out of the jukeboxes and they know it, we know it, and we pray 
to the Good Lord that this committee knows it. 

Chairman O’Manoney. Your time—— 

Mr. Miter (interposing). I am just about finished, sir. Another 
thing. It is unworkable. Bookkeeping will cost a fortune due to 
the fact that some of the operators would be in litigation most of the 
time. There is one thing that has puzzled me greatly in all the 
hearings that have been held on bill S. 1870. Perhaps it is because 
I am not a lawyer. I fail to see, if a person plays a record for his 
own benefit how that can be considered a public performance. I 
have talked to many operators who can’t understand the argument 
any more than I can. 

And finally, gentlemen, I would like to make a comment about the 
person who is of great interest to us, as operators, and to you as 
representatives of the people. That person is the workingman, the 
teenager, the others who play the jukebox. Because of the marginal 
nature of our industry, under the imposition of additional fees by 
ASCAP, BMI, and SESAC, many operators will be driven out of 
business. I repeat, machines in marginal locations will have to be 
removed. The ultimate loser then is the general public. The people 
who play our machines can ill afford to pay more for the opportunity 
to enjoy music while having a soda at the corner drugstore or a 
friendly beer at the local tavern. ASCAP has never put forth a good 
reason why these people should be deprived of the entertainment a 
jukebox gives or why these people should pay more. The fact is, 
there is no good reason. 

I think the fact still remains that the issue at present is the same 
as it has been in the past—monopoly versus the small-business man, 
ASCAP and other organizations of its kind, with their multimillion- 
dollar income would conquer an industry comprised of small-business 
men such as the jukebox operators. 

T ask that bill S. 1870 be defeated and placed where all other bills 
such as this have been in the past. 
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Senator Dirxsen. Mr. Miller, where did that term “jukebox” come 
from. 

Mr. Murr. I understand the term “jukebox” comes from Switzer- 
land and at one time there was a man by the name of Juke. The 
definition became sweet music and since that time jukebox has meant 
sweet music. I couldn’t tell you whether that is the right definition, 
but that is the only definition I have. 

Chairman O’Manonry. Thank you, very much, Mr. Miller. 

(Subsequently, the following letter was received from Charles 
Edward Smith of New York and is herewith printed for informa- 
tional purposes :) 


New York, N. Y., April 30, 1958. 
Re Billboard news item, April 28, 1958. 
To the Members of the Senate Copyright Subcommittee (O’Mahoney Juke Ea- 
emption Bill), United States Senate, Washington, D. C. 

GENTLEMEN: Please take 1 minute out from your altogether serious duties 
to insert an etymological correction in the Congressional Record. Mr. George 
Miller of MOA—I’m sure with the best of intentions—misled you with respect 
to the origin of the word “juke” as in jukebox. Doubtlessly he was confused 
by Swiss music boxes or by musical cowbells echoing through the Alps. The 
word “juke,” as in the marvelous musical monstrosity, the jukebox, comes into 
American usage from West African tribal language by way of (American) 
Gullah dialect of the South. This may be verified in Mr. Mencken’s The Ameri- 
can Language and in the Dictionary of Americanisms. 

Of interest to me was a little story told me by the blues singer, Brownie 
McGhee, who, like Robert W. Service’s Sam McGee, was from Tennessee, 
Brownie heard the word “juke” from his father. It was used about a kind of 
Negro hillbilly music—a potpourri of blues, mountain music, dance tunes, ete.— 
and his father would pick up his guitar of an evening and say to the folks, 
“I’m goin’ jukin’,” which meant that he was going to supply the entertainment 
for dancing and singing. 

Me? I’m a jazz historian. Should this by any chance make the Congres- 
sional Record—the correction, that is—if you’d send me a clipping for myself 
and one for Brownie McGhee that would be much appreciated. 

“Jook” or “juke” houses in some parts of the South were sort of roadhouses, 
sometimes even low class honky-tonks. That is well known, or so I thought. 
But the use of the word in music is not so well known and I thought—with all 
due respect to the Swiss—it would be of interest to you. 

Sincerely, 
CHARLES EpWARD SMITH. 


Mr. Mitier. Thank you. 
(The prepared statement in full of Mr. George A. Miller is as 
follows :) 


STATEMENT OF GEORGE A. MILLER IN OPPOSITION TO 8S. 1870 


My name is George A. Miller, and I am the national president and managing 
director of Music Operators of America. The main office is located at 128 
East Fourteenth Street, Oakland, Calif. M. O. A. represents approximately 
3,000 people associated with the automatic phonograph industry. I have been 
connected with the automatic phonograph business, better known as the jukebox 
industry, for approximately 27 years. In my travels throughout the United 
States, I have become very familiar with the musie operators and their common 
problems. I, therefore, believe that I am qualified to speak in their behalf, 
of their responsibilities, of their importance to the industry, and their activities 
over the many years past. 

Jukebox operators, whether they operate in Texas or Minnesota, Oregon or 
Maryland, are earnest, hardworking small-business men. Theirs is a service 
business. They are a credit to their respective communities. They serve the 
people of their communities, the teenagers, the workingmen and others, by pro- 
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viding good musical entertainment at prices the workingman can afford. The 
number of operators who participate in civic and community affairs is a con- 
tinual source of gratification to me personally. The Music Operators of America 
do not present scholarships for a consideration, but they have given hundreds 
of jukeboxes and records to youth groups, churches and military service centers 
on a complimentary basis for many years past. Many of our operators have 
been acclaimed for their good work in civic projects. Some have been honored 
by election to public office. One example is Mr. Clint Pierce, who was elected 
for 4 years as mayor of Brodhead, Wis., for 3 years as a member of his county 
board, and he is also trustee of the local bank. 

The average operator is in fact a small-business man with a capital on 
Small. He must work long hours and be on call day and night. For these long 
hours of toil he reaps, by any standard you wish to apply, a small return. At 
our Own expense we compiled information for hearings on a bill similar to §. 
1870, which demonstrated that the average earnings of the operators was be- 
tween $3,000 and $4,000 per year. Despite these low earnings, ASCAP spon- 
sored H. R. 5473, which provided for a royalty of 1 cent for each side of a 
record per week. This would have required the small operator of 30 machines 
of the 50-record variety to pay ASCAP $1,560 a year. Just think of it, a route 
of 30 phonographs, taxed at the rate of $52 a year on each machine, for a total 
of $1,560. On 500,000 machines that tax would have totalled $26 million, a 
sum equal to ASCAP’s total revenues from all sources in 1957. My reason for 
pointing these facts and figures out at this time is to show why we doubt the 
sincerity of ASCAP’s assurances that the fees they would charge us, if this 
bill passes, would be reasonable. 

In many instances, the jukebox operator is a 1-man enterprise. In other 
instances, the operator’s wife and perhaps his family help him operate his 
business so that he can earn a livelihood. Billboard’s survey of May 20, 1957, at 
page 52, reports most operators employ less than 3 people on a national 
average. Operators own and operate on an average about 45 to 50 phonographs 
each, and their average earnings are still under $4,000 a year. 

The operator’s expenses are substantial and seem to increase every year. 
The cost of records, the cost of phonographs, the cost of administration, and 
the cost of labor have increased far more than the income to the operator. All 
these things combine to make the business of the operator a marginal one. 

I have pointed out in my previous testimony that the so-called 10-cent play has 
not substantially altered the financial picture in our industry. The 10-cent play 
usually is accompanied by an alternative choice to the player of three plays for 
25 cents or, as has happened more often, four for 25 cents, which cuts the income 
back to very little over the 5-cent play. In many places where the 10-cent play 
has been tried, it has failed altogether and the operators have had to go back to 
the nickel. Five cents is still the standard for at least half the coin-operated 
phonographs in the country. 

Some decrease in frequency of play has invariably accompanied attempts to 
increase price per play. The combined effects of this decrease and of rising 
costs experienced by operators generally has prevented the so-called 10-cent play 
from producing any significant increase in overall revenues from jukebox 
operations. 

Moreover, I can assure you that there has been a serious decline in the 
operators’ income in recent months. I refer now to another development which 
has made the operators’ position even more critical. In my extensive travels 
throughout the country and my many talks with the operators themselves, I have 
discovered that there has been a widespread drop in jukebox play and revenue. 
Whether this falloff is attributed to the current economic situation or to the 
fact that jukeboxes are unable to compete with television is immaterial. This 
loss of income has seriously affected many operators. This is certainly no time 
to add additional burdens to this industry. 

There are approximately 10,000 operators in the country today. By adding 
to this figure the families of these operators, the employees of the operators and 
their families, the persons engaged in manufacturing and selling records and 
phonographs, you will see that there is a substantial segment of our economy 
which would be affected by this legislation. 

It would be an outright injustice to these small-business men to enact 8S. 1870. 
At no time in the history of our country has an author, a composer, a publisher, 
or any organiaztion composed of such people had the right to enact a fee from 
operators of coin-operated phonographs. The people in the industry today have 
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invested their money and spent their time to build their business on the assump- 
tion that they are free from the monopolistic control of any organization. Yet, 
now, simply because ASCAP and others want more money, they ask us to pay 
tribute on the basis of a right which does not exist, has not ever existed in the 
past, but which this committee is asked to create. SS. 1870 cannot be justified in 
terms of the public good. It is class legislation pure and simple. 

ASCAP’s income in 1952 was $14 million. In 1956 its income had grown to a 
whopping $24.7 million. I am informed that ASCAP’s 1957 income increased to 
$26.5 million. May I quote a statement from Variety magazine dated April 9, 
1958 : 

“A staggering income—reappraisal of ASCAP’s status and stature, in light 
of its more than $20 million net income distribution anuually, may be appre- 
ciated when it is explained that there are few businesses in the world which 
yield that sort of a net profit. 

At nominal 4-percent income yield it would require an estate of a half billion 
dollars—$500 million—to realize that income, which a performing rights society 
like ASCAP now distributes every year.” 

These figures alone demonstrate that the lot of songwriters and publishers, 
if they receive equitable treatment from ASCAP, has substantially improved. 
Why, then, is money needed from the small-business men, whom I represent, to 
even further enhance their quarterly dividend? The answer is not hard to find. 

As has been pointed out here time and time again, there are a few privileged 
members of ASCAP who, under the guise of seniority and other terms, receive the 
greater amounts of all money collected by ASCAP. Seniority and availability 
are more important in establishing a songwriter’s or a publisher’s take from 
ASCAP than current popularity. No wonder the writers of songs currently 
popular can testify that they receive very little from ASCAP. 

Additionally, in Variety magazine published January 4, 1956 (p. 350), it was 
reported that publishers controlled by Hollywood interests received substantial 
dividends from ASCAP. Thus, the Warner Bros. group receives about $1,500,- 
000, the Loew’s Metro group about $1,300,000, and the Paramount group about 
$1 million annually. With the millions that ASCAP hopes to get out of the 
jukebox industry, the coffers of these giants could be swollen even more. Also, 
the massive overhead of ASCAP, which runs about 18 percent annually, sub- 
stantially affects the amounts received by songwriters and publishers. 

If individual songwriters and publishers feel their songs are worth more 
money, the solution is obviously to be found in the house of ASCAP itself. 

In past hearings on predecessors to S. 1870, individual songwriters and pub- 
lishers have testified to the small earnings they received from ASCAP. Since 
they believed their songs were worth more than they received, some of them 
demanded that jukebox operators pay fees thus increasing their take. They 
invariably neglected to mention the thousands of dollars in royalties they 
received from sales of records. These so-called mechanical royalties are paid 
directly to the songwriter and publisher. 

According to Cash Box magazine, April 12, 1958, the Record Industry Associa- 
tion of America reports the 1957 annual sales of records at manufacturers’ billing 
price were in the neighborhood of $275 million, equivalent to about $360 million 
at retail prices. It has been said that 50 percent of all 45 r. p. m. records were 
sold for jukeboxes last year. We believe that record sales would fall off by at 
least 33144 percent if a bill like S. 1870 were to be passed by the United States 
Congress. Its a foregone conclusion that a third of the phonographs now on 
location would be removed ; and who is going to suffer besides the music operator? 
The small songwriter and publisher who now enjoy the mechanical royalty 
they receive from the sale of these records. 

The jukebox operators have paid at least $2 million a year in mechanical 
royalties for the past several years. This amount goes directly to the songwriter 
and publishers. 

ASCAP refuses to take cognizance of the substantial sums operators do pay. 
Such sums are not paid to ASCAP but a direct benefit to the songwriter and 
publisher. 

Please remember that the question now before you is not a new one. There 
has been legislation pending in every Congress since 1926 to accomplish what 
this bill seeks to accomplish. Extensive hearings on ASCAP bills have been 
held since 1929, and they are still being heard in 1958. Yet since 1926 not one 
congressional committee or subcommittee has submitted a report recommending 
the adoption of legislation which ASCAP seeks here. ASCAP has been heard 
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time and time again. Not once has it been successful. ASCAP’s failure demon- 
strates conclusively that its constant attempt to tax jukeboxes is wrong. Cer- 
tainly all of the committees who heard ASCAP could not be wrong. 

It is exceedingly difficult for me to explain to the members of my group why 
we are required to come to Washington on the average of every 2 or 3 years 
to defend ourselves against the demands of ASCAP and others which have been 
thoroughly discredited in the past. My answer to them is that we do not have 
the funds to combat the continual promotion of this type of legislation by the 
proponents. We cannot afford, as ASCAP has done to contribute $10,000 to 
the National Federation of Music Clubs in a bid for their support of earlier 
legislation. We cannot afford to pay the $393,890.22 a year which ASCAP 
has paid to its legal talent. All we can do when calied on by the Congress is 
to present our side of the picture, which must be a very effective one if the 
history of such legislation is of any importance. 

One thing has puzzled me deeply in all the hearings that have been held on 
bills similar to S. 1870. Perhaps it is because I am not a lawyer. I fail to 
see how the playing of a record by one person who chooses the record and 
plays it for his own benefit can be considered a public performance. Many 
operators I have talked to cannot understand the argument either. If I play 
a record for my own ears and for my own enjoyment the fact that others may 
overhear does not, in my estimation, make the performance a public one. Yet 
this bill says that all performances are public merely because a coin is dropped 
into a machine. To me, it is clearly a personal and not a public performance 
and I fail to see any justification for making it a public performance as a matter 
of law. 

And finally, gentlemen, I would like to make a comment about the person who 
is of great interest to us, as operators, and to you as representatives of the 
people. That person is the workingman, the teen-ager, the others who play the 
jukebox. Because of the marginal nature of our industry, under the imposition 
of additional fees by ASCAP, BMI, and SESAC, many operators will be driven 
out of business. I repeat, machines in marginal locations will have to be 
removed. The ultimate loser then is the general public. The people who play 
our machines can ill afford to pay more for the opportunity to enjoy music while 
having a soda at the corner drugstore or a friendly beer at the local tavern. 
ASCAP has never put forth a good reason why these people should be deprived 
of the entertainment a jukebox gives or why these people should pay more. The 
fact is there is no good reason. 

I think the fact still remains that the issue at present is the same as it has 
been in the past—monopoly versus the small-business man. ASCAP and other 
organizations of its kind, with their multi-million-dollar income could conquer 
an industry comprised of small-business men such as the jukebox operators. 

There is much more to be said by other witnesses; therefore, I ask this sub- 
committee of the United States Senate to reject and to defeat Senate bill 1870 
and release us from the continual expense of coming to Washington every year. 


Chairman O’Manoney. The next witness, please. 
Mr. Green. Mr. Joseph D. Henderson. 

Mr. Henperson. Mr. Chairman. 

Chairman O’Manoney. Mr. Henderson. 


STATEMENT OF J. D. HENDERSON, NATIONAL MANAGING DIREC- 
TOR, AMERICAN ASSOCIATION OF SMALL BUSINESS, INC. 


Mr. Henperson. Members of the staff, ladies and gentlemen, my 
name is Joseph D. Henderson. I am going to try to keep within the 
5-minute limit. 

Chairman O’Manonry. Thank you. 

Mr. Henverson. I would like, however, to have my entire statement 
incorporated in the record. 

Chairman O’Manonry. Your statement, like all others, will be 
incorporated in the record. 

Mr. Henverson. Thank you. 
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I am the national managing director of the American Association 
of Small Business, Inc., which had its inception during 1941 and 
received its charter February 20, 1942. We were organized in New 
Orleans, La., and our membership has spread throughout the country. 
At this time we are working in all 48 States of the Union, including 
the District of Columbia. 

We send our material to newspapers throughout the country, each 
United States Senator and a of the House of Representatives 
in Washington. We also contact State governors, State legislatures, 
municipal councils, and other public bodies. 

Senator Dirksen. How many members do you have / 

Mr. Henverson. Approximately 10,000 at this time. 

Senator Dirksen. Proceed. 

Mr. Henperson. We have made many statements in testifying be- 
fore committees of the Congress, departments, or agencies of the 
Federal Government, State legislatures, public boards, and city 
councils. 

We support legislation beneficial to all small businesses and our 
members in particular, and we also oppose legislation which is detri- 
mental. We render services to small businesses and individuals, 
helping them to go into business, stay in business, secure sources of 
supplies and materials, funds to operate the business and for expansion 
purposes. There is no service too large or small for the American 
Association of Small Business, Inc., to undertake for one of its 
members. All amember has to do is tell us about his problem, and we 
do our utmost to help solve it. 

We are a service organization, and we endeavor to encourage 
small businesses to patronize each other, work together so that they 
may expand and become as big as their initiative, ability, and energy 
will permit. 

Weare now working in a field of over 43 million individuals engaged 
in small businesses and professions. I mentioned that to give the 
committee an idea of the scope of our understanding. Among the 
national membership of the Small Business, Inc., there may be any 
number of bills before your committee in which a group of our mem- 
bership may be interested. For that reason, and because of the con- 
centration of interest on a national level, I want to go on record in 
opposition to Senate bill 1870, which I believe your committee can 
disapprove. An outline of the objectives of the American Association 
of Small Business, Inc., in accordance with the desires and petitions 
of the membership, are stated to be as follows: 

To promote a national, nonprofit, nonpolitical organization of all 
small businesses, professions and consumers by conducting a public 
relations service dedicated to keeping small business in business : 

(1) by protecting the United States Constitution and the Bill 
of Rights and in reestablishing States rights; 

(2) by amplifying the voice of the people in legislative affairs 
through publicity and the ballot in supporting legislation bene- 
ficial to all small businesses, professions, and to our members in 
particular, and we oppose legislation which is detrimeiital; 

(3) by legislative service in representing our members before 
committees of Congress, State legislatures, municipal councils, 
boards, and all other public bodies; 
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(4) by opposition to government in competitive business, 
monopoly, regimentation, excessive taxation and extravagance in 
government spending of taxpayers’ money; 

(5) by stopping socialism and communism in the United 
States ; 

(6) by educating the people of the advantages of our free 
enterprise profit system ; 

(7) by special reciprocal services to groups or individual mem- 
bers in assisting them to go into business, stay in business, secure 
sources of funds, supplies and distribution in order to enable them 
to grow and become as big as their individual initiative, ability, 
and energy will permit; 

(8) by informing our members of administrative, economical, 
legislative, and other matters directly or-indirectly affecting their 
interest ; 

(9) by protecting our members so that they shall not be dis- 
ateieciel against in maintaining our constitutional individ- 
ualism for the dignity of business, professions, and ultimate 
consumers ; 

(10) to establish in the collective minds of the citizens of our 
Nation a knowledge of the power and influence they represent 
when united and acting together in promoting mutuality of in- 
terest in governmental policies, civic movements, community 
improvement, patriotism, public safety, prosperity, freedom and 
happiness, upon which the Nateon at large must depend for a 
continuance of the Amercian way of life. 

Various organizations are working in a rather limited field, but the 
American Association of Small Business, Inc., in the conduct of our 
public relations program dedicated to keeping small business in busi- 
ness, is working in a field of over 125 different business and pro- 
fessional categories and many are interested in the music box industry. 
Small business is the grassroots and backbone of the American way 
of life. 

This information has been presented to you so that the members of 
your committee may have a better understanding of the scope and 
sincerity of the services performed by the American Association of 
Small Business, Inc. 

Many bills are pending before this committee. I know that the 
task before the members of this committee is tremendous. Your re- 
sponsibility to our National Government, every taxpaying business 
firm and individual taxpayer in the Nation will demand of you the 
best that your collective minds can develop. Therefore, in the name 
of millions of taxpayers and especially those engaged in the music 
box industry, I want to thank the members of this committee, of the 
Senate and each individual member of the staff of this committee for 
this opportunity to present my testimony, and I also wish to thank 
everyone for the many courtesies shown me. 

Because of a diversification of interest among the national member- 
ship of the American Association of Small Business, Inc., there may 
be any number of bills before your committee in which a group of our 
membership may be interested. For that reason, and because of the 
concentration of interest on a national level, I want to go on record 
as testifying in opposition to Senate bill 1870 which I believe your 
committee can disapprove. 
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Many of our members engaged in all categories of business catering 
to the general public are opposed to the approval of Senate bill 1870 
by your committee. Just to mention a few of the places by whom our 
members are engaged in furnishing and ee ee boxes ; 
restaurants, groceries, cocktail lounges, hotels, taverns, buslines, clubs, 
schools, recreation centers of churches, and in fact every place where 
the poor man, his wife and children, and the small business people 
congregate for amusement. The automatic music box, or jukebox, as 
it is more commonly called, is the poor man’s philharmonic symphony. 

There are thousands of small-business people who do not want Sen- 
ate bill 1870 approved, because it will in many instances cause them 
to go out of business. The American Society of Composers, Authors, 
and Publishers would do well to try to satisfy their members with the 
royalties they are now receiving rather than attempt to kill the goose 
that is laying the golden egg—by making popular the music composed 
by their members. How many songs do you think would be written 
and sold if the general public was not constantly being allowed to en- 
joy the music box presentations in all the places wherever people 
gather? Soon the great American people would go back to singing 

ymns, which, while it might not be a bad idea, would put the song- 
writing and publishing business out of business. Some people think 
the American Society of Composers, Authors, and Publishers should 
pay the music box operators a fee for advertising their music. 

Gentlemen, Senate bill 1870 now being studied by your committee 
will permit certain organizations to exercise taxing authority as great 
as that of the United States of America. I make this statement after 
having given serious thought to the contents of the proposed bill. This 
authority to tax exercised by the United States has its origin in the 
16th amendment to the United States Constitution, which permits the 
Federal Government to tax without limit. Senate bill 1870 grants that 
same monopoly to the American Society of Composers, Authors, and 
Publishers, Broadcast Music, Inc., and any other copyright owner. 

This would be a monopoly which the people engaged in furnishing 
and maintaining music boxes could not combat. Millions of citizens 
who enjoy listening to the music of their own choice will be denied that 
constitutional right if the gentlemen of this committee approve Senate 
bill 1870, for the simple reason that the music box operators all over 
the Nation will have to go out of business. 

The thought might enter the minds of the gentlemen of the commit- 
tee as to the need for considering the people who maintain the hun- 
dreds of routes where music boxes are installed for the pleasure of the 
small-business man. In the first place, those not acquainted with the 
music box business have built up the erroneous idea that millions of 
dollars in profits are being amassed by the music box operators. This 
is not the truth. There are more headaches in the music box business 
than in most any other. For instance, the operator has to be an ex- 
pert to keep his equipment in repair. He has to be ready at all hours 
of the day and night to respond to the need of the small businesses in 
which his equipment is located. There is the original cost of his 
equipment to be considered, changing styles or models, new records, 
warehousing, delivery, rapid depreciation because of obsolescence, 
servicing, and repairing. All these costs are in most any business, you 
may say, but in the music box business the temperament of the peo- 
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ple who like music is an item which cannot be estimated, since the 
popularity of one or more songs may well make all the rest of the 
records installed in a machine a dead loss. The operator has to buy 
them, but the public will not spend their money to hear them played. 

Now come the American Society of Composers, Authors, and Pub- 
lishers and others who desire the enactment of this bill introduced 
by Senator O’Mahoney for himself and others in order to heap an 
added expense on the music box operators, contending that this cost 
of license fees to be levied against the industry will be passed on 
down to the ultimate consumer. It will, gentlemen, but there will not 
be as many customers listening to the music boxes. The music box 
having become a great adjunct in many businesses, many places now 
being served by those engaged in the music box business will close 
up. The American Society of Composers, Authors, and Publishers, 
et al., will then try to place machines in various locations and do all 
the many things the small-business man now engaged in the music box 
business is now doing. In the opinion of many people, it just will 
not work, for the reason that there will be a monopoly, and wherever 
a monopoly exists decay of complacency soon begins to destroy. 

The proposed bill will not benefit anyone. On the other hand, it 
will put many taxpaying small businesses out of business, in addition 
to depriving the music-loving public of much enjoyment. We are 
in the midst of a recession now, gentlemen, Why approve Senate 
bill 1870 and add to depression ? 

Speaking of taxes, toe to the gentlemen of the committee that 
they give serious consideration to the possible repercussions the en- 
actment of Senate bill 1870 would have on the very lucrative source 
of revenue now being derived from those engaged in the music box 
industry. When you stop to consider that this bill passes over to 
the American Society of Composers, Authors, and Publishers taxing 
privileges (in the form of ‘ions reserved for the Government, 
thereby reducing taxes on National, State and city levels, I believe 
that gentlemen of this commitee will present an unfavorable report 
on Senate bill 1870. 

With this thought in mind, you can reconcile the enthusiastic sup- 
port of Senate bill 1870 by members of the American Society of Com- 
posers, Authors, and Publishers. It would seem that the members of 
that organization would be satisfied with the rich royalties now being 
collected for them and not strive for legislation legalizing their pro- 
posed monopoly. I should like to suggest the possibility of re- 
enactment of the now famous drama which so many people have 
participated in down through the pages of history, when the poor 
people and small businesses were taxed to the point of diminishing 
return. The grapes were so high on the vine, the fox gave up in 
his efforts to secure them. In the case of the goose that could lay 
only one golden egg each day, she was killed by her greedy owner. 
A former Louisiana Governor, Jimmy Davis, brought out this point 
in testifying before the Senate Commerce subcommittee a few days ago. 

Years ago every public place of any consequence had an orchestra. 
Now there are music boxes, which may soon be gone. Then what will 
become of the musicians? This is a question to put up to the Ameri- 
can Society of Composers, Authors, and Publishers. The musicians’ 
union priced the musicians out of business. 
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America has become the greatest Nation of the world because of its 
system of private free enter rise made up of its production, manu- 
facturing, distribution, and financial ability, The American Associa- 
tion of Small Business, Inc., has for years supported the philosophy 
that every man should be allowed to enter any legitimate business of 
his choice, grow and prosper and become as big as his ability, energy, 
initiative, and enthusiasm will permit. 

While the professed intent of the proposed Senate bill 1870 is to 
plug a fancied loophole in the copyright law, it would actually set up 
a monopoly and take ever an industry which, in the minds of the 
people, has become a public institution. Your cooperation in pre- 
senting an unfavorable report to the members of the entire Judiciary 
Committee will be appreciated not only by all the members of our 
association, but by many thousands more people throughout the land 
who enjoy the freedom of playing the music boxes for a small fee. 

Our free- -enterprise profit sy stem is most unique, for there has never 
been anything like it either before or since the adoption of our Con- 
stitution of the United States of America. Under the United States 
Constitution citizens of this Nation are guaranteed the greatest indi- 
vidual freedom ever known to man. The reason more new businesses 
are started here than the number closed is because our national distri- 
bution system encourages our citzens to go into independent business 
and grow and become as big as their individual initiative, ability, and 
energy will permit. We must never forget that all big businesses at 
one time were small businesses and we should ever encourage our 
citizens to continue to establish new businesses year after year with the 
hope in their hearts of becoming a big business some day. Big busi- 
ness and small business should work side by side in this Nation and 
they can continue to do so as long as big business does not try to inject 
a monopolistic spirit in dealing with small business. In general, a 
big business is the best customer of small business and small business is 
the best source of sales for big business. The American Society of 
Composers, Authors, and Publishers is big business, but dependent on 
small businesses. 

In my opening remarks | emphasized the gravity of the responsi- 
bilities facing this committee. Our association knows that this trust 
is not misplaced. I believe that this committee will rise to the ocea- 
sion in the truest tradition of America’s undying determination to right 
wrongs by voting its unreserved opposition to the Senate bill 1870. 
That will give new meaning to our freedoms and bring to this re- 
spected body the deep gratitude of the American people, now and in 
the years to come. 

Mr. Chairman, and members of the subcommittee of the United 
States Senate Judiciary Committee, I shall remember you in my 
prayers and I ask that others believing in prayer will do likewise, so 
that you may be guided in your deliberations to bring about a vote to 
disapprove Senate bill 1870. 

Th ank you for this opportunity to have presented my statement. 

Senator O’Manonry. Remember us in your hymns, also. 

Mr. Henperson. Thank you very much. 

Senator Dirxsen. Mr. Henderson, you never said a nicer thing in 
your life. If we ever needed some prayer, we do now. 
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Mr. Henperson. I believe that prayer, and I find every now and 
then it is a good idea to mention it in a group so that somebody might 
think about praying now and then. 

Senator Dirksen. The Book says an effective fervent prayer of a 
rightous man availeth much. 

Mr. Henverson. Thank you, I shall remember you. 


Chairman O’Mauonery. Thank you, very much, Mr. Henderson. 
Mr. Hughes. 













































STATEMENT OF ARTHUR C. HUGHES 


Mr. Hueues. Mr. Chairman, my name is Arthur Hughes. I am 
from Dallas, Texas. I am vice president of S. H. Lynch & Co. We 
are distributors, and have been for almost a quarter of a century, of 
coin-operated phonographs which most people call jukeboxes. I 
noti esterday some of the witnesses told something about who they 
were. go you might know, I am a member of the National Board of 
the National Conference of Christians and Jews. I have been a mem- 
ber for 12 to 14 years to the Council of Social Agencies in Dallas, a 
member of the Grand Jury Associations’ committee to try to put 
chapels in the training schools in the State of Texas for boys and girls, 
which we finally accomplished and the first one was dedicated last 
Saturday on my birthday, which was 66 years old. 

The thing that got me interested in music in the very beginning, I 
started out with the Edison phonograph and at that time we had the 
little round cylinder records. Then, of course, the disc records came 
along, Victor came into it, Columbia and so on, and in time I became 
acquainted with a lot of artists and quite a few composers. In fact 
the man that wrote, Twelfth Street Rag, was a very good friend of 
mine. I advised with him a great deal on that and other numbers 
that he wrote. The man that I think everybody admired and thought 
a great deal of, Gene Lockhart, was a friend of mine and he wrote, 
The World is Waiting for the Sunrise. I have had a lot of young 

ple come to me that was interested in writing music and I have 
1ad a lot of people come to me over the years that were interested in 
their art. 

Of course, they put me in a position to understand the composers’ 
viewpoint and the artists’ viewpoint and I was so interested in this 
and in time I got into the coin-operating phonograph business. In 
fact, we were the first distributors of coin-operated phonographs in 
the United States. Before that time it was sold directly to the opera- 
tor. In that position naturally I was in contact with some 1,200 
operators in the southwest trade territory 

Chairman O’Manoney (interposing). May I ask you, do you ac- 
quire these coin-operated phonographs directly from the manufac- 
turer ¢ 

Mr. Hueues. That is right. 

Chairman O’Manonery. Do you pay for them? 

Mr. Hueues. We pay for them. 

Chairman O’Manoney. You are the owners of them ? 

Mr. Hueues. We own them and we sell them to the operator and 
the operator in turn puts them into locations. 

Chairman O’Manoneyr. Do you purchase them on time from the 
manufacturer ¢ 
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Mr. Hueues. No; we—well, we have gotten as long as 90 days to 

pay forthem. Generally it is 30 days. 
hairman O’Manoney. You have an advantage over the automo- 
bile dealers who have to pay cash on delivery. 

Mr. Hueues. Well, I guess we do, but on the other hand, lately we 
have to extend to the operator no down payment and sometimes 33 
months. It used to be 12 months and then it went to 18 months and 
then 24 months and now it is 33 months. 

Chairman O’Manonery. And no downpayment? 

Mr. Hueues. And no downpayment in many cases. 

Chairman O’Manoney. Do you accept old machines? 

Mr. Hucues. Sometimes. When they trade in the old one, that is 
used as a downpayment. 

Chairman O’Manoney. Do you have a market for the traded-in 
machines ? 

Mr. Hucues. That is right, we do have. There are several different 
positions there. For instances, you have the top locations. By the 
way, while I am there, let me say this, we certainly don’t frown on 
the large operator but at the same time if we had to depend solely 
on the heen operator, there wouldn’t be any distributors. It is the 
small man that is the lifeblood of our business. 

Chairman O’Manoney. You are speaking of the small manufac- 
turer? 

Mr. Hueues. No; I am speaking of the small operator. 

Chairman O’Manoney. Oh, yes. 

Mr. Hucues. The small operator. In the southwest trade terri- 
tory, the average that they own is 30 phonographs. That is the 
average. Some own a hundred, but you understand there are some 
that have 10. 

Chairman O’Manoney. You mean conditional owner or owned 
outright. 

Mr. Hueues. Well, they conditionally owned those they have not 
paid for. 

Chairman O’Manoney. Well, I am interested in this whole question 
of installment buying. I am getting off the subject perhaps a little 
bit but is it not a fact that most of the operators buy on the install- 
ment plan ? 

Mr. Hucuers. Most do. Yes. 

Chairman O’Manoney. Ona conditional sales contract ? 

Mr. Hueues. On a conditional sales contract, that is right. And 
another thing I would like to point out is that this is a replacement 
business. What I mean by that is that if an operator is on his toes 
and keeps his operation in good condition, why he will replace or try to 
replace 15 to 20 percent a year of his equipment, not because it is worn 
out but it does become obsolete. 

Senator Dirksen. What happens to the old machines? 

Mr. Huenes. Well, the old machine he moves down to a lesser intake 
location. It is a question of top locations, fair location, and then, of 
course, those that bring in very Tittle. 


Now, I listened oe to those composers and artists that were 


cs a ae. . that their music was not popularized by the phonograph. 
Well, of course, when I went into this I wanted to learn from the 
ground up, so I operated for them. I put them out myself and at- 
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tended to them and went in the restaurants and taverns and so on. 
I went into the record distributor and I listened to records and then I 
picked out what I thought would go well in the location. You knew 
each location, the same records don’t always go well in different loca- 
tions. Now I remember very well, Stuart Hamblen, for instance, when 
he wrote My Mary. The operators made that record popular because 
at that time we didn’t have what they called the disk jockey. I re- 
member when Jimmy Davis, who was at one time Governor of 
Louisiana—lI went in to listen to these records in the record company’s 
office and T bought what I thought I needed for the 40 phonographs 
and I started out and I heard a record playing and I went back and I 
said, “What’s that?” And they said, Nobody’s Darling but Mine, 
and I said, “I want 40 of them.” He said he didn’t think it would go, 
but that sent Jimmy Davis 

Senator Dirksen (interposing). Tothe governorship. [Laughter. | 

Mr. Huenes. Well,no. It might have started him to the governor- 
ship. It got his name before the public. 

Chairman O’Manoney. He is not giving ideas to politicians. 

Mr. Hueues. Another thing I would like to maintain here is that 
I have no fight with ASCAP. Iadmire them. I admire them and I 
respect them in their position, and what they are supposed to do. 
They do a good job and I have no kick whatsoever. I certainly have 
no kick with the artists and composers. If we didn’t have composers, 
we wouldn’t have artists, and if we didn’t have artists, we wouldn’t 
have records or coin operators or coin phonographs. So I can’t kick 
from that standpoint. 

Knowing the operator like I have known them for 25 years, I know 
what the average operator, how he lives and he is a fellow that likes 
that business because he likes to be in business for himself, and he 
enjoys it. He doesn’t make too much money out of it but he makes a 
living. 

Now if you put the bookkeeping alone on him, that would be one of 
the hardest things because if he had to keep up with what is an 
ASCAP record, what is a BMI record, and what is this record and 
that record, well I tell you, he just doesn’t have the help to do it and 
in my humble opinion, and I believe it sincerely, thinking from the 
standpoint of the composer and the publisher, I think they make more 
the way it stands and will continue to make more than they would if 
he was trying to collect it on each time a record played, because the 
bookkeeping would be enormous and then the amount that they might 
charge on that could very wel] discourage the operator to such a 
point that you would have a very limited amount of them and that in 
itself would finally kill the business. 

Chairman O’Manoney. Off the record. 

(At this time there was off the record discussion. ) 

Chairman O’Manonry. Senator Dirksen, did you have a question? 

Senator Dirksen. Yes. Mr. Hughes, before I forget it, what re- 
tirements in this field have there been, or what additions to the num- 
ber of operators / ; 

Mr. Hueues. Well, there are less operators now. 

Senator Dirksen. There are less? 

Mr. Hueues. There are a few less, yes; and I’d say this—for in- 
stance in the territory which I spoke about, it had 1,200 operators— 
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that is the southwest trade territory—Texas, Louisiana, Tennessee, 
Arkansas, and Oklahoma. : 

We had 1,200 at one time and today I would say that there is prob- 
ably 750. 

Senator Dirksen. 750? 2 

Mr. Huenes. Yes, because it does cost more money to buy a coin 
phonograph right now. As this man stated before, it costs $1,300 for 
a new one, ant in those days the operator had an average invested 
of around $300—a little less than $300, Today he has an average, 
counting his used ones and new ones, an overall investment of seven 
and eight hundred dollars. 

Senator Dirksen. Would that mean the operator operates more 
machines since the number of operators has diminished ? 

Mr. Hveares. In some instances, it does mean that. In other words 
it has centralized to some extent larger operations. 

Senator Dirxsen. What I am trying to find out is whether or not it 
has diminished earnings to the point where it-is no longer worth while, 
and it has driven some people from the field. 

Mr. Hucues. With some small operators, that is true. 

Senator Dirxsen. Is that general for the country, would you say? 

Mr. Hvueues. I don’t know—I would think so. I am speaking 
of the territory I am familiar with, Senator. 

Senator Diesen. I thought I saw Mr. Miller here. Mr. Miller, 
did you have that experience in your area ? 

Mr. Miuier. Yes; we did. 

Senator Dirksen. You spoke about 3,000 operators in your area. 

Mr. Mixxer. I represent 3,000 operators on a national basis, but in 
all areas there are less operators. 

Mr. Hucues. Of course, for this reason, I am trying to be entirely 
fair, I am trying to think of the artist and composer, and the operator. 
I think the method we are using now is better. I think it is a simple 
method. It has added to the cost of the record, and it goes direct 
without any cost of collection, and I would recommend that S. 1870 
not be approved. 

Chairman O’Manoney. Mr. Green, have you a question ? 

Mr. Green. Yes; I have one question, Senator. 

In relation to your business, do you handle other machines ? 

Mr. Hueues. Nothing but Seeburg. 

Mr. Green. I mean machines other than jukeboxes? 

Mr. Hueues. Not now. At one time we were in the import business 
along with that, imported cars, too. 

Mr. Green. Could you tell the committee for its information what 
is the exact position of a jukebox operator? Does he confine himself 
to the use of jukeboxes solely, or is that in connection with other 
machines ? 

Mr. Hucues. Not altogether, he doesn’t. The small operator pretty 
well does. Some of the operators have adaeabs wendlione machines 
also, and have other equipment, too. 

Mr. Green. Could you state about what that percentage might be 
as it is in your area / 

Mr. Hucurs. Well, I would say that the percentage probably—this 
is just pulling it out of thin air—but I would say half of the oper- 
ators are operating something. 
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Mr. Green. Other than jukeboxes ? 

Mr. Huceues. Yes. 

Mr. Green. I think that is all. 

Chairman O’Manoney. Mr. Smith, do you have any questions? 

Mr. Smrru. No questions. 

Chairman O’Manoney. Thank you very much, Mr. Hughes, for a 
very clear statement. 

The next witness, please. 

Mr. Green. The next witness is Perry Alexander. 

Chairman O’Manonery. You may proceed, Mr. Alexander. 


STATEMENT OF PERRY ALEXANDER, NEW YORK CITY 


Mr. Atexanper. Mr. Chairman, gentlemen of the staff, ladies, and 
gentlemen, my name is Perry Alexander and I reside at the Belve- 
dere Hotel in New York City. 

I am sure you have heard about a songwriter. ASCAP, one of the 
world’s great monopolies represents healt ac wishing to help the poor 
songwriter. Iam the poor songwriter. 

Senator Dirksen. You mean you write poor songs! [Laugliter. | 

Chairman O’Manoney. He is smiling at you, Mr. Alexander. 

Mr. Atexanper. I see he is smiling. 

That is a matter for other people to say. I have been told many 
times that I write poor songs and I should get out of the business. 

Senator Dirksen. Well, you know how it is with public taste. 

Mr. Auexanper. That is right. I am a poor songwriter. And I 
am going to skip over to page 4. 

in O’Manoney. Well, we will publish in the record the list 
of songs. You will not have to use the plug. 

Mr. Avexanper. Thank you very much. 

(The complete prepared statement of Perry Alexander is as 
follows :) 


STATEMENT OF PERRY ALEXANDER IN OPPOSITION TO S. 1870 


My name is Perry Alexander and I reside at the Belvedere Hotel in New 
York City. 

I am sure you have heard about a songwriter. ASCAP, one of the world’s 
great monopolies, represents itself as wishing to help the poor songwriter. I 
am the poor songwriter. In fact, a penniless one as a result of the generous 
helping hand of ASCAP. 

I have been in the music business most of my life. I began playing profes- 
sionally when I was 15 years old. Since 1925 I have been a composer and 
publisher of musical works. I have written 69 published songs which include 
Monkey Bizness Down in Tennessee, Mother Dear, Just a Little Cuter, Mari- 
onette, I’d Love To Go Around With You, Just Around the Corner From an 
A. & P., Blow Me Down, Beautiful Shenandoah Valley, In Vain, You're Just a 
Great Big Baby Doll, Safe at Home, A Nickel for a Memory, It’s Gotta Come 
Out, How Could So Many People Be So Wrong? 

In 1925 I went into the music-publishing business with Mr. William M. 
Mueller of Baltimore, under the firm name of Alexander-Mueller Music Pub- 
lishing Co. Later I went to New York and became a publisher in my own 
name; later I formed Dubonnet Music Publishing Co. and still later I formed 
Mellow Music Publishing. Altogether I published over 1,000 songs which in- 
clude some 350 recorded numbers. Among these are: I Love To Read the 
Funnies, Cry, A Nickel for a Memory, Safe at Home, How Could So Many 
People Be So Wrong, Jay-Gee, Scotty, and Pluggin’ Jane. 

Throughout most of my experience as a publisher and writer I encountered 
innumerable difficulties with the performance rights societies, ASCAP and BMI. 
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These difficulties resulted eventually in my becoming bankrupt in 1957, At this 
time I have no music-publishing business and my songs are mostly memories. I 
am engaged in assisting my wife, who is the owner of Citation Music, Inc. 

The first difficulty that I encountered in the music world occurred when I 
applied for writer and publisher memberships in ASCAP in 1925 and was rejected. 
I was given no reason for this. 

Again, in 1929, I applied for membership in ASCAP as a writer-member, with 
over 30 published songs, many by leading publishers, and again was turned down 
without any reason. 

At this point, I decided to get out of the music business, but because I could 
not resist my love for it, I attempted to get back into the business in 1944. This 
was when I formed the publishing firm, Perry Alexander Music Publishing. 
I then had a catalog of approximately 20 or 25 songs. My application for mem- 
bership was turned down. At about the same time I applied for membership in 
ey as a publisher-member and was admitted. I remained a member until May 

wi. 

During the first year of this period, 1944 to 1951, Perry Alexander Music Pub- 
lishing Co. spent about $12,000 plugging its music all over the United States. Our 
return from BMI for songs for this whole 7-year period amounted to only about 
$20. I protested to BMI and eventually brought suit against it in 1948. This 
litigation continued until May 1951 when BMI settled for $18,000. 

In January 1945 my wife and I organized Dubonnet Music Publishing which 
had obtained ASCAP publisher-membership. Dubonnet’s relations with ASCAP 
were never satisfactory. Dubonnet was able to get membership in ASCAP only 
after I employed legal counsel to compel it. After 5 years of operation by 
Dubonnet with very little performance returns coming in from ASCAP, I applied 
to the ASCAP publishers’ committee for an increase in the firm’s rating. We were 
at the bottom and were able to get an increase of only 10 points, which was 
negligible. 

At the annual meeting of ASCAP membership in 1951 I was ousted for voicing 
my criticism of the way the controlling interests were running and holding 
back on the performance fees which I felt Dubonnet was entitled to. The next 
year, 1952, was the year of great success of the song, Cry, originally published 
by Dubonnet. At the ASCAP annual meeting that year I was cheered by the Mem- 
bership for the success of that song. 

In July 1951 I reactivated the trade name of Mellow Music Publishing Co. which 
was formerly owned by Beatrice Reynolds, who had a publisher-membership 
contract with BMI. Due to Dubonnet’s difficulties with ASCAP and lack of 
success in getting the performance fees it was entitled to, arrangements were 
made in September 1951 for transfer of the song Cry from Dubonnet’s catalog 
to Mellow Music Publishing Co. A recording of that song previously obtained 
by Dubonnet had already shown great promise. Other artists, including Johnny 
Ray, then recorded it on behalf of Mellow Publishing Co., and his record became 
the No. 1 hit of 1952. Despite all this, Mellow Publishing Co. received for 
performances of Cry in 1952 less than $5,000 in performance fees and a bonus 
of a like amount. In striking contrast to this, sales of sheet music and royalties 
from sales of records, and foreign rights amounted to more than $130,000 in 1952. 
From Columbia alone the recording by Johnny Ray brought a return in recording 
royalties of $30,000 in 1952. 

In July 1953 my present wife organized Citation Music, Inc. It obtained BMI 
membership at the outset, but remained with that society just 1 year because 
it had difficulty in collecting performance fees. Then it obtained membership 
in ASCAP, and since that time it has never received from ASCAP more than 
approximately $100 a year. Now its income from that source amounts to prac- 
tically nothing. This is true notwithstanding the fact that Citation Music has 
a catalog of at least 60 published songs, the majority of which are recorded. 

At this time I want to give you some figures, showing the payments made by 
ASCAP and BMI, that clearly demonstrate why the representations by ASCAP 
and BMI that they are societies or organizations operating for the protection of 
songwriter and copyright owners are false. I am going to give you now a state- 
ment concerning my royalties from ASCAP as a writer-member of that organi- 
zation from 1948 to 1958. During that time I gave to ASCAP 69 songs on which 
they controlled the performance. For those songs I received, during the 10-year 
period, gross royalties of $434.53. My dues to ASCAP for the period, a sum of 
$70, was deducted from those gross royalties, leaving me a net royalty of $364.53. 

If you are interested, some time I will be glad to discuss with you the formula 
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used by ASCAP to compute these royalties, but I can tell you now that I do not 
understand it—and I am not alone in that, since I have talked to members on the 
board of directors who fixed these formulas and these people themselves cannot 
explain them. 

But what I can tell you, and what needs no explanation since it speaks for 
itself, is the fact that had these same songs—and note I am not talking about 
different songs, I am talking about these very same songs—been written by 
another writer, the net royalty would have been in the neighborhood of $250,000 
to $350,000. Specifically, let us take the royalties I received in 1957, which 
were $39.06. If the songs on which those royalties were paid had been written 
by another writer, my royalties would have been in excess of $30,000, and accord- 
ing to the best information I have which I cannot vouch for but which you can 
readily find out by asking a few questions of ASCAP, my royalty would have 
been over $40,000. 

Now let me give you some specific figures concerning a music publishing con- 
cern. I refer now to Dubonnet Music Publishing and the royalties it received 
from 1945 to 1957 as a publisher-member of ASCAP. 

That company, Dubonnet Music Publishing Co., Inc., had a catalog of approxi- 
mately 750 compositions, about 250 of these compositions are recorded and 
nationally distributed and performed. The Dubonnet catalog is represented 
throughout the world. 

During the 13 years, 1945 through 1957, that firm received gross royalties of 
$4,160.64. From these were deducted its dues in the sum of $650, leaving a net 
royalty paid of $3,510.64. 

Now note this very well again. If these same songs which are in Dubonnet’s 
catalog were in the catalog of one of the major publishers, the return to that 
major publisher might be as high as a thousand times the return to Dubonnet. 
For instance, the first quarterly distribution in 1957 shows that Dubonnet had 
seniority points in the amount of 12 and availability points in the amount of 
20. On the seniority, the royalty distribution to Dubonnet was $9.09. On avail- 
ability, Dubonnet had 20 points for which it received in that quarter $21.63. 
The total of these two amounts is $30.72. Using the point system and such 
information as I have been able to obtain from ASCAP, I point out to you that a 
major publisher with these same songs in his catalog would have received 
$30,720 or more. If there is the slightest doubt in your mind as to the accuracy 
of this statement, I ask that you ask ASCAP the proper questions and you will 
find that the answers verify my statement, with the exception that I may be too 
low. Now I am going to give you some facts which I don’t expect you to be- 
lieve, but I do expect you to verify them, because that will make them even 
more astounding to you. ASCAP in the fourth distribution in 1951 paid Du- 
bonnet Music approximately $6.60 as a royalty on the tune, “Cry,” and has not 
paid anything since. The tune “Cry” was not only the top hit of 1952 but it 
one of the greatest hits of all time insofar as performance is concerned. 
Frankly, referring now to Mellow’s experience with BMI, I am not able to 
help you much on BMI’s formula. I think a thorough investigation of it would 
not only be astounding to you but would be of untold benefit to the industry. 

It is enough to say here that a conservative estimate concerning “Cry” would 
be that had “Cry” been published by a major publisher, his royalty would have 
been measured in hundreds of thousands, and some estimate it at a million, 
dollars. Dubonnet has received in performance royalties about $5,000. 

I have related but a small part of my knowledge and experience in this in- 
dustry. You might say it is a skeleton of the facts. I am sure it demonstrates 
to you that I, as a songwriter and publisher, would be even worse off under 
this proposed legislation than I am under the present law which still leaves 
one segment of the music industry—the jukebox operator—beyond the reach 
of the performance rights societies. This proposed legislation would destroy 
this last segment, and with it the last change that the writer and publisher of a 
single song have to get a reasonable return for their efforts. 

I speak in behalf of the small writer and publisher. If this bill, 8S. 1870, 
were passed, it would be the total destruction of what is left of free enterprise 
in the music business—the jukebox industry. 

My experience, and the figures I have submitted, show that the perform- 
ance rights societies, ASCAP and BMI, have never helped me financially. On 
the other hand, the jukebox industry has been the largest single purchaser 
of my recorded music, and has been most profitable to me through mechanical 
royalties. Therefore, you can see why I am concerned about any legislation 
that would be injurious to the jukebox industry. 
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I plead with you to think of the little man and not enrich the big one at the 
expense of the jukebox industry. I urge you not to enact 8. 1870. 

Senator Dirksen. Now, what is this “Just Around the Corner 
From the A.& P.”¢ Is that what I think it means? 

Mr. Auexanper. Yes; that is true. A record came out on Columbia 
aggrandising the Atlantic & Pacific Tea stores. 

thairman O’Manonery. I will give you a title for a song—“The 
Man and the Machine.” 

Mr. Auexanper. “The Man and the Machine”’—very good. I will 
see what I can do with it, but I don’t know, from the record. 

Senator Dirksen. But I love that last title—“How Could So Many 
People Be So Wrong.” 

Mr. Atexanper. I was looking out my window over Broadway when 
I saw the multitudes that needed a little direction. That is why I 
used that title. I said to Jack Rollins, sitting in iy office at the time, 
“Jack, how could so many people be so wrong ?” 

Chairman O’Manonry. You have an office on Broadway ? 

Mr. ALexanper. I have. 

Chairman O’Manoney. You are not so poor then. 

Mr. Arexanper. I had. Now my wife is looking after that, the 
rent and so forth. 

Now, at this time I want to give you some figures, showing the pay- 
ments made by ASCAP and BMI, that clearly demonstrate why the 
representations by ASCAP and BMI that they are societies or organ- 
izations operating for the protection of songwriters and copright 
owners are false. 

I am going to give you now a statement concerning my royalties 
from ASCAP as a writer-member of that organization from 1948 to 
1958. During that time I gave to ASCAP 69 songs on which they 
control the performance. For those songs, I received, during the 10- 
year period, gross royalties of $434.53. My dues to ASCAP for the 
period, a sum of $70, was deducted from these gross royalties, leaving 
me a net royalty of $364.53. 

If you are interested, sometime I would be glad to discuss with you 
the formula used by ASCAP to compute these royalties, but I can tell 

ou now that I do not understand it, and I am not alone in that, since 
have talked to members on the board of directors who fixed these 
formulas and these people themselves cannot explain them. 

But, what I can tell you, and what needs no explanation since it 
speaks for itself, is the fact that had the same songs—and note I am 
not talking about different songs, I am talking about these very same 
songs—been written by another writer, the net royalty would have 
been in the neighborhood of $250,000 to $350,000. 

Specifically, let us take the royalties I received in 1957, which were 
$39.06. If the songs on which those royalties were paid had been 
written by another writer, my royalties would have been in excess of 
$30,000, and according to the best information I have which I cannot 
vouch for, but which you can readily find out by asking a few questions 
of ASCAP, my royalty would have been over $40,000. 

Now, let me give you some specific figures concerning a music- 
publishing concern. I refer now to Dubonnet Music Publishing and 
the royalties it received from 1945 to 1957 as a publisher-member of 
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That company, Dubonnet Music Publishing Co., Inc., had a catalog 
of approximately 750 compositions, about 250 of these compositions 
are recorded and nationally distributed and performed. The Dubon- 
net catalog is represented throughout the world. 

During the 13 years, 1945 to 1957, that firm received gross royalties 
of $4,160.64. From these were deducted its dues in the sum of $650, 
leaving a net royalty paid of $3,510.64. 

Senator Dirksen. Mr. Alexander, can you take a moment and 
explain how this works? Now you sit down and beat out a song. 
Of course, it has to be put in musical format and published. 

Mr. Avexanper. True. 

Senator Dirksen. What do you do with it after it is completed? 
Do you get all the scores and all the words and everything ready? 

r. ALEXANDER. One of our first actions is to send a clearance card 
to the performance society, ASCAP. 

Senator Dirksen. It is not even published yet. 

Mr. ALexanper. You are starting from the beginning ? 

Senator Dirksen. Yes. 

Mr. Atexanper. We take the manuscript, we break it down, and 
it must be fixed up, correct the errors, we look at it from any angle, 
look at it as being commercial, as something that will sell. 

Then we get a lead sheet and we try it out on that. Then we get 
a piano arrangement and then we start to work on the song. I am 
trying to condense this a little bit—we get the artists and get their 
reaction. We take the song around to the recording companies and 
we try to attract a recording. 

Senator Drrxsen. Is that all before it is published ¢ 

Mr. Avexanper. No; this is all part of the publication. The 
publications, and in getting the song prepared and sending off the 
original copyright, unpublished 

Senator Dirksen. Wait a minute now. My distinguished chair- 
man yesterday made a suggestion about writing a song “On Subsidy.” 
Suppose I bend my head at the piano and loosen up my fingers for 
most of the subsidies—oil subsidies—and get a fine score. I think 
I really got something, so I stick it under my arm and get ready to 
get it published. Is that what I do after I get it? 

Mr. Atexanper. You contact the music publishers. 

Senator Dirxsen. All right. What happens then / 

Mr. Avexanper. Now, if you are a musician, you might sit down 
and play it—sing it or whistle it. 

Senator Dirxsen. I don’t want to sit in the corner and whistle it 
after I have written it. I want to do something about it. 

Mr. Atexanver. The publisher wants to hear the song. 

Senator Dirksen. So you get an audition with the publisher? 

Mr. Avexanper. That is right. 

Senator Dirxsen. He either says yes or no; is that right ? 

Mr. Avexanper. That is right. 

Senator Dirksen. And if he says yes, you have something here— 
what happens—do you pay him to get it published ? 

Mr. Atexanper. No; you give him a contract. You give the writer 
a contract. We use the SPA contract, the old form, which fairly 
protects the writer and is supposed to protect the publisher. 

Senator Dirksen. Do I as a songwriter get any money in advance 
from the publisher ? 
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Mr. ALexanper. Sometimes an advance is made, but very seldom. 
The economics of the industry do not permit it sometimes. 

Senator Dirksen. He says now it is going to be published. What 
does it cost to publish a song ? 

Mr. Avexanper. That is according to the way you look at it. 

Senator Dirksen. They had to make up a plate and pay for every 

rage ? 

Mr. Avexanver. They don’t use a plate any more; they use a photo- 
offset. That has saved considerable money and time. What you do, 
you go to an auto-photographer and get an autographed page and 
then use the photo-offset and make the plates on that. 

Senator Dirksen. Now, I have written a song. I have been to the 
publisher. He is going to publish it. How much will it cost me to 
get it published ¢ 

Mr. Avexanper. Nothing. 

Senator Dirksen. Nothing? 

Mr. Avexanver. That is right. 

Senator Dirksen. That is his hazard ? 

Mr. Avexanper. The entire hazard is up to the publisher. 

Senator Dirksen. Allright. What does he do with it ? 

Mr. Atexanper. Now, to be a publisher he must maintain an office. 
He must maintain a staff, contact people, or contact them himself, 
must maintain help in the office, and he must have listings throughout 
the Nation. He must have contacts; but if he is going to stay in 
business, he must get around and do things—put things over. 

Senator Dirksen. What does he do with the songs ? 

Mr. Avexanver. He takes the song and has a demonstration record 
made. The demonstration record—I am giving you first steps—the 
demonstration record is taken to the recording companies. What we 
try to attract is a recording, because on a recording we know that we 
are in business, if the recording takes. 

We get with a company and we don’t care whether it is large or 
small. What we want is distribution. If, after we have a record, 
that record is sent around the Nation; and if it gets before the public 
by way of radio or the Nation’s jukeboxes, we have a chance. 

The sole decision lies with the American public whether a song is a 
hit or not. Now, I can assure you that. 

Senator Dirksen. Now, do I have to go or does the publisher go to 
somebody to plug the song in a nightclub? 

Mr, Atexanpver. We hire pluggers, and I have plugged myself. 

Senator Dirksen. You hire them on a contingency basis? 

Mr. ALexanper. No; we pay them salary and expenses. 

Senator Dirksen. Do they go around ? 

Mr. Atexanver. They go around—they go to other cities—they call 
diskjockeys, artists, recording companies, and they do all of those 
things that will popularize the song. 

Senator Dirksen. All right. Then the publisher sells it in sheet- 
music form ? 

Mr. AvexAnper. That is right. 

Senator Dirksen. Under his contract, who has control over the 
record? Does he have control over the record ? 

Mr. AvexANnper. That is true. 

Senator Dirksen. What do I get as a songwriter then ? 
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Mr. Arexanper. You get 50 percent of the mechanical royalties, 
which are the record royalties. 

Senator Dirxsen. About what do I get for sheet music ? 

Mr. Atexanper. The price is set at 3 to 5 cents. We pay 3 cents, 
and most of the contracts are 3 cents. 

We have a set rule. We don’t show any favoritism or anything, 
and I doubt, without exception, in our file the contracts are uniform 
and fair. 

Senator Dirksen. So you have written the songs, and have had 
them published ? 

Mr. Atexanper. That is right. 

Senator Dirxsen. In your case, who publishes them ? 

Mr. Arexanper. In my case, with the exception of possibly 14 or 15 
other firms, I will go back to 1929, Edgar, Young and Bornstein; 
Silver, Brown & Henderson; and Jack Brown, and so forth. 

Senator Dimxsen. What was your arrangement with ASCAP? 
How did you come into that picture? 

Mr. Atexanper. I was not made an ASCAP writer-member until 
1948. I was turned down with over 30 songs in 1929 by ASCAP. 
I was refused membership. Although I had songs recorded on Victor, 
Columbia, Edison, many records nationally distributed, including 
“Just Around the Corner From an A. & P.,” I could not get into 
ASCAP. 

Chairman O’Manoney. Why? 

Mr. Avexanper. No reason given. 

Senator Dirksen. Well, finally you broke through. 

Mr. ALexanper. In 1948. 

Senator Dirksen. All right; was that on a writer-basis, or informal ? 

Mr. ALexanper. I was made a member, and now I am to collect per- 
formance from ASCAP. 

Senator Dirksen. What do they do with your songs?! 

Mr. Arexanpver. They do nothing with the song. They collect the 
money, and it is up to me to get it. I have been very unfortunate in 
that manner. 

Senator Dmxsen. You mean it is an administrative organization 
that does nothing with the songs—doesn’t plug it or anything else? 

Mr. Atexanpver. They don’t do nothing with the song. All they 
do is collect money. Righty recent of the performance comes in 
under a blanket arrangement, blanket deal, that is, they take in $25 
million, 20 million would have come in on a blanket deal, and that is 
where I get blanketed out, because if I don’t have a number on the 
network, I cannot get ag If they were to collect from the juke- 
boxes, I cannot get paid. 

I will have to get a play on the network. That is what they will 
pay me for. I can’t pick up the blanket money. My experience has 
taught me that. And I have no rating whatsoever. 

hairman O’Manonry. I might say, Senator, that the Chair has 
asked ASCAP and the other organizations to supply the committee 
with all information about these matters, and I emphasize now that 
so far as ASCAP is concerned we would like to have that organiza- 
tion describe to us the type of contract that it makes with its members 
and publisher members. 
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Mr. ALexanper. May I say one thing? I was taken before arbitra- 
tion on a certain number that was the No. 1 hit of 1952—a song 
entitled “Cry” that projected Johnny Ray into international fame. 

The opposing side had called in Mr. Herman Finklestein, as one of 
their witnesses. 

My attorney asked Mr. Finklestein this question— 

Supposing Mr. Irving Berlin had written “Cry,” what would be the difference 
in the amount Mr. Berlin would receive from ASCAP against Churchill Coleman 
who is a new writer and without a rating? 

His answer was on a 1,200-to-1 ratio—1,200 times as much. 

I wanted to produce the minutes of that arbitration. I cannot give 
you one of the answers of the extract. The minutes disappeared be- 
cause they said the stenographer went blind and could not transcribe 
his notes. 

We started out at 9:30 in the morning and he could not transcribe 
his notes. The man could read back his notes all day long, and he 
was from the National Reporting Co. in New York City. 

I cannot get the notes. Those notes just disappeared because I had 
evidence to show you what goes on in the performance field. 

Senator Dirksen. You should have had a few automatic phono- 
graphs. 

Mr. Atexanper. I should have had, but you can ask the same ques- 
tions, the rank-and-file membership of ASCAP do not have a cliance— 
they do have a chance with the jukeboxes because we get paid our 
royalties, but you take that jukebox and give it to ASCAP, and we 
will never get it, and that is 95 percent of the membership. And it is 
without ratings, without a vote or anything. 

I want you to know the kind of organization that I am talkin 
about. I am here to help people, not to hurt anybody, but that kind 
of an organization is not what it says it is. 

Chairman O’Manonry. Any more questions, Senator ? 

Senator Dirksen. No. 

Chairman O’Manonry. Mr. Alexander, you have about another 
minute. 

Mr. Arexanper. Thank you very much. Now, notice very well 
again. If these same songs which are in Dubonnet’s catalog were in 
the catalog of one of the major publishers, the return to that major 
publisher might be as high as 1,000 times the return to Dubonnet. 

For instance, the first quarterly distribution in 1957 shows that 
Dubonnet had seniority points in the amount of 12, and availability 
points in the amount of 20. 

On the seniority, the royalty distribution to Dubonnet was $9.09. 
On availability, Dubonnet had 20 points for which it received in that 
quarter $21.63. The total of these two amounts is $30.72. 

Using the point system and such information as I have been able 
to obtain from ASCAP, I point out to you that a major publisher 
with these same songs in his catalog would have received $30,720 
or more. If there is the slightest doubt in your mind as to the ac- 
curacy of this statement, I ask that you ask ASCAP the proper ques- 
tions and you will find that the answers verify my statement, with 
the exception that I may be too low. 
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Now I am going to give you some facts which I don’t expect you 
to believe, but I do expect you to verify them, because that will make 
them even more astounding to you. 

ASCAP, in the fourth thatribution in 1951, paid Dubonnet Music 
approximately $6.60 as a royalty on the tune, “Cry,” and has not paid 
anything since. 

The tune “Cry” was not only the top hit of 1952 but it is one of 
the greatest hits of all time, insofar as performance is concerned. 
Frankly, referring now to Mellow’s experience with BMI, I am not 
able to help you much on BMI’s formula. 

I think a thorough investigation of it will not only be astounding 
to you but will be of untold benefit to the industry. 

Chairman O’Manongy. Who is Mellow? 

Mr. Atexanper. Mellow is the firm that published “Cry.” I knew 
I was hooked in ASCAP, so it was transferred to Mellow and a BMI 
firm, and by the grace of God, we got it through. We had to sneak 
it Over. 

It is enough to say here that a conservative estimate concerning 
“Cry” would be that had “Cry” been published by a major publisher, 
his royalty would have been measured in hundreds of thousands, and 
some estimate it at a million dollars, and Dubonnet has received in 
performance royalties about $5,000. 

I have related but a small part of my knowledge and experience 
in this industry. You might say it is a skeleton of the facts. I am 
sure it demonstrates to you that I, as a songwriter and publisher, 
would be even worse off under this proposed legislation than I am 
under the present law which still leaves one segment of the music 
industry—the jukebox operators—beyond the reach of the perform- 
ance rights societies. 

This proposed legislation would destroy this last segment, and with 
it, the last chance that the writer and publisher of a single song would 
have to get a reasonable return for their efforts. 

I speak in behalf of the small writer and publisher. If this bill, 
S. 1870, were passed, it would be the total destruction of what is left 
of free enterprise in the music business—the jukebox industry. 

My experience, and the figures I have submitted, show that the 
performance rights societies, ASCAP and BMI, have never helped 
me financially. 

On the other hand, the jukebox industry has been the largest single 
purchaser of my recorded music, and has been most profitable to me 
through mechanical royalties. Therefore, you can see why I am 
concerned about any legislation that would be injurious to the juke- 
box industry. 

I plead with you to think of the little man and not enrich the big 
one at the expense of the jukebox industry. I urge you not to en- 
act S. 1870. 

Chairman O’Manoney. Thank you, Mr. Alexander. 

Who is the next witness ? 

Mr. Green. The next witness is Mr. Lawrence F. LeStourgeon. 


STATEMENT OF LAWRENCE F. LeSTOURGEON, CHARLOTTE, N. C. 


Chairman O’Manoney. Mr. LeStourgeon, your statement will ap- 
pear in the record and we will appreciate your summarizing it. 
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Mr. LeSrourcron. My name is Lester F. LeStourgeon. I live at 
214 Hempstead Place in Charlotte, N. C. Lam 52 years old, married, 
and have two children. I have engaged in business both as a dis- 
tributor handling Rock-Ola music machines and, in a relatively mod- 
est way, as an operator. 

Now, as a distributor, I sell to the operator who, in turn, puts out 
the machines. 

I have been in the business 22 years in both capacities. I want to 
touch on my experience as an operator, the present operation I have, 
which is approximately 60 phonogr aphs. 

In the past 7 years the average net profit, and this is a corporation, 
is $1,509 per year, which is 4 percent return on the company’s gross 
income, or 5 percent return on the depreciated book value of the music 
machines. 

This figure really ties in with the $3,000 to $4,000 net profit for a 
small operator. This operation is a little lar ger than the average 
one. 

I have been drawing $250 a month out of it which is $3,000 a year ; 
$3,000 plus the $1,509 earnings would be a total] earnings of approxi- 
mately $4,500 a year out of some 60 machines. 

Incidentally, the investment in these 60 machines is $61,284.41. 
The depreciated value is about $30,000. I still owe $14,000. 

Chairman O’Manonry. Do you have Phe on instalment contract ? 

Mr. LeSrourcron. That is right; that is correct. I really do two 
things. I am a distributor which is a separate corporation, and then 
T also have a separate corporation that operates the machines. 

My main business is distributing. I perhaps would do a little 
better if I spent all of my time operating. I do have a man in the 
business that looks after the details. 

Chairman O’Manonry. Well, these figures which you have given 
us apply only to one of the corporations; do they not ? 

Mr. LeSrourcron. I do have the figures for the other two, sir. 

Chairman O’Manoney. Carolina Coin Lock Corp. 

Mr. LeSrourcron. Yes; that is the operating company. 

Chairman O’Manonry. You may put those in the record. They are 
in the statement. 

Mr. LeStouraron. Yes. Now I bought last year, for the operating 
company, approximately 6,000 recor ds at 4 cents a record, $240, That 
summarizes it, unless you have some questions. 

Chairman O’Manoney. Do you have any questions, Mr. Green ? 

Mr. Green. No questions. 

Chairman O’Manoney. Thank you very much, sir. 

(The prepared statement of Mr. LeStourgeon is as follows :) 


STATEMENT OF LAWRENCE F’. LESTOURGEON, IN OPPOSITION TO S. 1870 


My name is Lawrence F. LeStourgeon. I live at 214 Hempstead Place in 
Charlotte, N. C. I am 52 years old, married, and have two children. I am 
engaged in business both as a distributor handling Rock-ola music machines and, 
in a relatively modest way, as an operator. 

Because from time to time there has been what I feel an irresponsible reflection 
on people who make their living in my business, I would like to mention that I 
have an A. B. degree from Washington University and did 1 year postgraduate 
work at the University of Chicago. In Charlotte, I am a member of the Presby- 
terian Church, the Kiwanis Club, the Charlotte Executive Club, the Charlotte 
Chamber of Commerce, and the Sigma Chi Fraternity. 
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I have been in the music business since I started as an operator in 1936. At 
present my wife and I together own a majority of the stock of the LeStourgeon 
Distributing Co., Inc., of Charlotte, N. C. We are engaged in the business of 
selling Rock-ola phonoghaphs and auxiliary equipment in North Carolina and 
South Carolina. This company does not operate music machines, and we do not 
Sell or operate any coin-operated amusement games. 

IT am also secretary and a majority stockholder of Carolina Coin Lock Corp., 
which operates some 60 to 75 music machines and also a few coin-operated 
weighing scales. My business is, however, a music machine operation. We do 
not handle any coin-operated games of any sort. 

I am appearing in opposition to S. 1870 because of what I think it means to my 
distributing business and to my music machine operation. I am aware that 
there have been a number of similar bills in the past which would eliminate 
the exemption of coin-operated machines from payment of royalty or licnse 
fees and I have always felt that such legislation was undesirable and unhealthy, 
and I honestly belieev it would put a good many operators and distributors out 
of business. 

I want to talk first about the distributorship for a few minutes, which is 
my main business. I do have detailed certified audit statements for every year 
from 1950 through 1957. I would be glad to furnish this committee with these 
detailed statements, but do not want to burden the record with all of the fig- 
ures at this time. However, they are available. 

In the operation of the distributing business over the last 8 years, from 1950 
to 1957, our total net profit, and I repeat, the total net profit, for the 8-year 
period, was $4,936, or an average of $617 profit per year. This may sound a 
little extreme, but I can assure you I have the audited figures to back up these 
results, and I am a believer in operating a business under sound and strict ac- 
counting principles. The total sales of music machines during the last 8 years 
was $2,108,291. On the basis of these sales, my company’s profit on sales was 
0.235 percent or one-fourth of 1 percent of the total sales volume. 

I would also like to point out that I personally do the traveling and selling 
for the distributorship. 

I also have the detailed figures for the music machine route operated by the 
Carolina Coin Lock Corp. This business is a separate corporation and operated 
independently of the distributorship. In the past 7 years it has shown a total 
net profit of $10,559 for an average profit of $1,509 per year. This represents 
a nef profit of 4 percent on the company’s gross income from music machines, 
or 5 percent of the depreciated book value of music machines. During the 8-year 
period, I drew a salary of $250 a month and I have had to cut it to $200 a 
month for 1958. I depreciate the new music machines on a 5-year basis, and 
used ones over 3 years. The original cost of the equipment currently in use 
as carried on my books is $61,284.41, and after 9 years of operating the busi- 
ness, the company still owes $14,000 on its equipment. 

I think that my music machine operation is pretty typical overall on the 
basis of my experience as a distributor and as an operator in my part of the 
country, and in that operation we have three employees, myself and two service- 
men. 

All of the foregoing facts are by way of pointing up the current problems faced 
in the operation of both the distribution business and the music machine route. 

As far as the distributorship is concerned, the major current problem is that 
of fitting a financing program to the needs and abilities of the operators. At 
the present time, the average operator is making so little profit that he usually 
cannot make a cash downpayment on equipment purchases and has to resort to 
trading in used equipment for the downpayment or putting up equipment already 
paid for as collateral in lieu of a downpayment. Also, in some cases we take 
short-term promissory notes which we call “side notes” for down payment in 
order to accommodate the operators. 

In the last 10 years, the terms of the purchase contracts with operators has 
been extended from 12 months to 24 months and longer. Otherwise, the opera- 
tors could not pay for the machines. Very often it is necessary to pass payments 
which extend the purchase contracts with the operator to 26, 28, and even 30 
months, and often the contract is rewritten 2 or 3 times so that the ultimate 
completion date is 3 years or more. 

The costs of the distributorship operation are extremely high and still going 
up. The distributor makes the trade-in deals, reconditions the used equipment, 
carries it on inventory, and resells it. He delivers both new and used equip- 
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ment to the customers and arranges financing of equipment sales through banks 


or finance companies, and has to put up a 10 percent holdback reserve for possi- 
ble losses. 


As I see it, at the present time the distributorship business in music machines 
is pretty close to the breaking point. I am convinced that the repercussions of 
any license fee or royalty would result in pushing financing problems beyond 
the limit of tolerance and drive a great many marginal operators out of busi- 
ness. Obviously, if the operators cannot finance equipment, they cannot stay 
in business and neither can the distributors. I base my opinion on my ex- 
perience as a distributor, having dealt with as many as 300 operators over the 
last 8 years and currently dealing with an average of 100 to 125 operators and 
on my experience during the same period as an operator. I have given you the 
figures and they speak for themselves. There is nothing left to squeeze out of 
the operating business. 


Consequently, I request most sincerely that this committee refuse to give its 
approval to S. 1870. 

Mr. Frnxerstein. Mr. Chairman, i wonder before Mr. Alexander 
leaves, I wonder if it would be possible to get into the record some of 
the charges—he charges up to $500-—— 

Chairman O’Manoney. Not at this time. The opportunity will be 
presented for you to rebut. 

Mr. Smirn. Mr. Chairman, I presume ASCAP’s comments would 
go into the record, too ? 

Chairman O’Manoney. Oh, yes; we have asked for them. 

Whois our next witness ? 

Mr. Green. Our next witness is Mr. Charles W. Merritt. 


STATEMENT OF CHARLES W. MERRITT, OF LORD, DAY & LORD, 
NEW YORK CITY, ATTORNEYS FOR THE AMERICAN HOTEL 
ASSOCIATION 


Mr. Merritr. Thank you, Mr. Chairman. I am Charles W. Merritt, 
of Lord, Day & Lord, 25 Broadway, New York City, attorneys for 
the American Hotel Association, whose offices are located at 221 West 
57th Street, New York, and the Wyatt Building, Washington, D. C. 

I have been asked by the association to give you a brief statement 
setting forth the position of the association on the subject of music 
copyrights with special reference to S. 1870. 

Chairman O’Manroney. You may proceed, Mr. Merritt. 

Mr. Merritr. Thank you, Mr. Chairman. I would say, however, 
that my statement will deal with only two main points: First, although 
S. 1870 is obviously aimed at coin-operated music boxes, commonly 
known as jukeboxes, it goes far beyond that point. 

The bill establishes an irrebuttable presumption which may be 
contrary to fact. This presumption would provide conclusive evi- 
dence that coin-operated radios and television sets in hotel guestrooms 
are public performances, even though, in actual fact, they are not 
public at all. 

In that respect, it includes television and radio sets which are coin 
operated, and not only jukeboxes. 

As a result of this presumption, the bill would require the payment 
of copyright royalties upon every coin-operated radio and television 
set in hotel guestrooms. There are probably tens of thousands of 
these sets in use at the present time. And I may say they are used 
in the public rooms. There are very few hotels that do not have a 
radio or TV set in the bedrooms. 
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The bill disregards the basic principle of public performance in 
the copyright law, and would also require royalties to be paid by the 
homeowner who happens to have a coin-operated radio, television, or 
jukebox in his home. 

Chairman O’Manoney. May I say to you, Mr. Merritt, that so far 
as the chairman is concerned, the phrase “public performance” means 
performance in a public place. 

Mr. Merrirr. That is correct, but as the bill is worded it is defective 
in that respect, and goes beyond a true public performance. 

Chairman O’Manoney. Well, as a lawyer you know some of the 
problems of draftsmanship, whether it be of law or a contract, is to 
get the words to express the intent of the parties. 

Mr. Merritt. That is very difficult in this subject. 

Second, my statement will also deal briefly with the aspect of the 
copyright law relating to the reception of radio and television broad- 
casts. A situation has arisen in this field which requires immediate 
congressional action. 

e American Hotel Association is a federation of State hotel asso- 
ciations having a membership of approximately 5,700 hotels located 
in all parts of the country. 

The association opposes the bill in its present form, that it should 
be disapproved by this committee. 

The present bill is even more objectionable than previous bills on 
this subject. The objective of the bill is obviously to secure a greater 
income from copyright royalties for the composers and calidon of 
music which is recorded mechanically and subsequently performed 
on coin-operated machines. 

The association does not oppose the principle that composers of 
music are entitled to be paid for their efforts and to collect copyright 
royalties. And I say this and I will amplify that wherever the music 
is used in a public place or for gain, I think they are entitled to be 
paid for it. 

That principle was established by Congress in 1909 with the one 
exception with which we are now dealing. However, the amount to 
which they are entitled to be paid, the circumstances under which 
payment is due, and the mathvod by which such payment is collected 
and most important, the persons upon whom the obligation to pay is 
imposed, are clearly pertinent in any discussion of this subject. 

When these factors are considered, it is obvious that S. 1870 is 
objectionable from many viewpoints and should certainly be dis- 
approved by your subcommittee. A brief review of the bill itself will 
disclose these objectionable features. 

Chairman O’Manoney. Well, as a matter of interpretation, do you 
wish the committee to understand that in your brief the use of an 
author’s composition by a hotel for the purpose of attracting the pub- 
lic to the hotel by playing it in the diningrooms, or by playing it in 
the hall, or any other public place, is not a public use ? 

Mr. Merrirr. No; we are not taking the position that that is not 
a public use. We have been paying royalties on that type of perform- 
ance for years, and we are not trying to get out of it at this time. 

Chairman O’Manoney. Well, you are aware, are you not, as a law- 
yer, that a bookwriter has two sources of royalties. He has the roy- 
alty received from the publisher when the book is printed, and then 
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whenever that same publication is used as the basis of a movie or 
television performance, the organization which makes these radio or 
television reproductions must also pay a royalty. 

Mr. Merritt. That is true, if he has limited the sale of the book to 
ee just as publication of a book. 

airman O’Manoney. Based on the other contract—— 

Mr. Merritt. But he can collect from two sources. I agree with 
that. 

Now, the first sentence of the bill, and an important part of this 
bill, says: 

The reproduction or rendition of a copyrighted musical composition by or 
upon a coin-operated machine shall be deemed to be a public performance for 
profit, and the operator of any such machines shall be liable for any infringe- 
ment of any such musical composition occurring through the use of such machine. 

I point out there the mere production or rendition makes it a public 
performance for profit, without any further factors being present or 
proof of either public performance or the profit motives. Just the 
insertion of the coin accomplishes this result under this bill. 

This language is so specific and comprehensive that it arbitrarily 
makes any use of a coin-operated machine “a public performance for 
profit” regardless of whether such performance is public or not. It 
might be in a private home, and the homeowner would be infringing 
upon the copyright when he used the machine for his own entertain- 
ment. 

Furthermore, it arbitrarily and unequivocally makes the operation 
of the machine a performance “for profit” whether or not the machine 
is being used in connection with a business or otherwise. 

Any private, noncommercial use of the machine makes the owner 
or operator liable for infringement. In the past the burden of prov- 
ing that the performance of a copyrighted musical composition was 
“public” and also “for profit” rested upon the copyright owner. 

Under this bill, there is an arbitrary and irrebuttable statutory 
finding that the mere operation of the machine by the insertion of a 
coin makes the operator liable under any circumstances, whether pub- 
lic or nonpublic, and whether for profit or otherwise. 

I do not think that is intended. 

The second obvious defect in the bill is the ambiguous language of 
the second sentence. This defines “operator” as the person exercising 
“ownership of primary control” over the coin-operated machine and 
having “primary responsibility for the selection of the place at which 
such machine is operated.” 

This introduces three factors into the question of liability: 

First, ownership of the machine which might be easy to prove. 

Second, primary control over the machine, which is obviously am- 
biguous, can lead only to endless controversy. The owner of a small 
hotel may have a jukebox on the premises. He does not own it so 
that he does not come within the first test. However, who can tell if 
he has “primary control over it.” The machine is owned and in- 
stalled by a jukebox operator who owns many such machines and sup- 
plies them to hotels, restaurants, and similar places. Furthermore, 
the patron in the hotel is the one who puts the money into the ma- 
chine. Which of these three has “primary control over such ma- 
chine” ? 
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Third, the “primary responsibility for the selection of the place” 
is subject to the same ambiguity and difficulty. 

Who can ever say whether the owner of the small hotel or the juke- 
box operator has the “primary responsibility” for having the machine 
installed ? 

The last phrase in the sentence excludes the proprietor, unless he 
also has “exclusive control” over the placement of the machine. 

Again, the same question arises as to who dominates the transaction 
to the complete exclusion of the other. To divert very briefly, if the 
hotel owner suggests to the jukebox operator that he wants it in the 
northwest corner of the coffeeshop, and the jukebox operator places it 
there, who has exclusive control over the ceeens of the machine? 

Assuming that these ambiguities result in a situation where the 
proprietor of a small hotel is found to have primary control over the 
machine and primary responsibility for the selection of the place, or 
exclusive control over such placement, such operator would, under 
this bill, be liable for copyright royalties. To whom would these copy- 
right royalties have to be paid ? 

There are hundreds of thousands of copyrighted musical numbers, 
most of which probably have been recorded. In most cases it is im- 
possible to determine from the record itself the name of the copyright 
owner. The small-hotel operator has no way of knowing, nor fa- 
cilities for finding out, who such copyright owner may be. He can 
only assume at the present time that the copyright owner is a member 
of, or serviced by 1 of the 3 large music copyright organizations. 
If not, he runs the risk of immediate infringement. If, however, he 
wishes to take the chance and assume that all of the records in his 
machine during the year are ASCAP, BMI, or SESAC numbers, he 
must obtain a separate license agreement from each of these three 
organizations. Now that is not impossible or difficult. But at the 
same time, ASCAP is willing to license hotels for a minimum of $60 
a year; BMI charges a minimum of $24 a year for recorded music 
only, and SESAC charges a minimum of $25 a year. 

Under these circumstances, if the law is to be amended and such 
proprietor is to be liable for copyright royalties, he must pay a mini- 
mum of $109 a year even if he has no other music whatsoever on the 
premises. 

Efforts have been made by the association to have ASCAP agree 
that it will reduce such minimum if the law is amended and the only 
music used is recorded music in a jukebox. ASCAP has refused this 
suggestion on the ground that it costs them a minimum of $60 a year 
to license anyone, although the associations apparently do it for $24 
or $25. 

Chairman O’Manoney. Did you commit that suggestion to writing, 
suitable for legislation ? 

Mr. Merrtrr. No; we have not attempted to legislate the amount 
of the copyright royalties. 

Chairman O’Manonry. Would you do that, sir? I draft you asa 
legislative draftsman for the committee, without any assurance, of 
course, that your work will be used. 

Senator Dirksen. And without pay. [Laughter.] 

Mr. Merrtrt. If we can solve this problem, the hotel association will 
pay us adequately, I am sure. 
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Chairman O’Manoney. Will you be good enough to make the 
suggestion ? 

Mr. Merritt. To suggest something in relation to the fee? 

Chairman O’Manonry. That is right. 

Mr. Merrirr. Yes, sir; and I will submit it to you. 

The association believes that if the law is amended, the financial bur- 
den of paying a minimum of $109 a year, for incomplete protection, 
will fall upon the small-hotel owners. 

The term “small hotel” is used advisedly because jukeboxes are 
ordinarily found only in small hotels, particularly resort hotels. You 
do not find them in the Mayflower or the Statler Hotels here. There 
are many of these, while exact figures as to the number having juke- 
boxes are not available, there are certainly hundreds, if not thousands, 
which have them. Of the 5,700 hotels in the American Hotel Associa- 
tion, at least 85 percent of hotels have less than 125 rooms. 

It is upon these small operators that the burden would inevitably 
fall if S. 1870 becomes law. 

Chairman O’Manoney. Your language is so good that I have not 
been watching the clock. You are overtime, sir. 

Mr. Merrirr. I am sorry, may I cover the other point which is— 
well I will summarize it rather than attempt to read 1t because I have 
run behind my time. 

Another form of significant aspect of S. 1870 appears from the 
presumed intent of the bill. Whule all of the statements and con- 
troversy, which surround the previous attempts to amend the law, 
deal exclusively with jukeboxes as coin-operated machines, the broad 
language of S. 1870 opens a completely new field of liability and 
controversy. This obviously includes coin-operated radio and tele- 
vision sets. Because of the recent activities of SESAC in attempting 
to collect royalties from hotel operators having radio or television 
sets in their public rooms, including the bars, many of these hotel 
operators have converted the radio or television sets to a coin-operated 
basis. Neither ASCAP nor BMI have yet made any attempt to collect 
royalties for this type of performance but the prospect of being re- 
quired to pay a possible fee of $109 a year for the privilege of having 
a television set or a radio in a lobby, cocktail lounge, or other public 
room, has forced the operators to put these devices on a coin-operated 
basis. Even more important cd of greater scope is the certainty 
that the broad language of S. 1870 would make a public performance 
for aps out of the use of a coin-operated radio or television in a 
hotel guestroom. As pointed out above, the mere operation of the 
coin-operated machine makes it a public performance. 

Now this is very simple, but it keeps them from the payment of the 
fee. InSESAC’s case it is a minimum of $25 a year. 

Senator Dirgsen. Who actually becomes the operator of the ma- 
chine when you plunge in the quarter—it’s in the guestroom, isn’t it? 

Mr. Merrrrv. It is usually, and if it happens to be in the bar, it 
may be the patron or it may be the bartender who likes to entertain 
the patrons if nobody puts a quarter in. Perhaps he will put the 
quarter or 10 cents in or whatever it is. It is both public and privately 
controlled as to the coin. 

Tens of thousands of coin-operated radio and television sets are 
presently in use in hotel guest rooms for the private entertainment 











150 MUSICAL COMPOSITIONS ON COIN-OPERATED MACHINES 


of the guest whenever he wants it. And we object particularly to 
bringing them into the royalty field. Public performance is some- 
thing else again. 

Now on that, we point out two things which we think are important. 
I have not referred to them specifically in the statement, so I will 
state them for the record. 

One—and obviously in connection with television, and to a lesser 
extent with radio, the person who operates it or the person who 
watches it, is interested in primarily a picture. Otherwise, he would, 
with television, he is interested in primarily a picture I should say. 
If he were not, he would buy a cheaper set—a radio set. So he is look- 
ing at something. That is apparently a primary objection to seeing 
something. He also wants to hear just as-he does on radio, but it 
isn’t to the extent to which radio and television would be used, if 
nothing came over it except music. 

It is just my guess that the success of radio and television is the 
fact that you have a picture, and you also have talking. It is not 
the fact that it is primarily a musical instrument. That can be ac- 
complished by a record-playing machine in your home. 

So I point out that the recent extension of this copyright collection 
of copyright royalties, to radio and television reception in public 
rooms and bars where the sole purpose of that is for the patron to 
watch and listen, was never contemplated in 1909 when these devices 
were unknown. We believe it is appropriate for your committee to 
consider at this time amendments to the law to some of these problems 
referred to briefly above. That is the question of royalties in radio 
and television broadcasts upon which you know, the copyright owners 
have received very substantial royalties from the broadcasting 
companies. 

I have in my possession, a study of the damage provisions of the 
copyright law, and incidentally, reference is made in there to the 
proportion of income received by ASCAP from the public perform- 
ance in these hotels and restaurants as compared with the amount 
they collect from the broadcasting companies, and obviously the lion’s 
share of their income comes from that—from the broadcasting com- 
panies. Under S. 1870 the use of these sets is arbitrarily classified 
as “a public performance for profit” and makes the hotel operator 
hable for royalties. This illustrates the lack of care with which the 
language of S. 1870 was chosen unless its sponsors intend to cover 
such private performances. Our association doubts that they had 
such intent and were concerned only with jukebox operations. 

If your subcommittee believes that the copyright owners of recorded 
music are entitled to a greater return, this association believes that 
this can best be accomplished by increasing the amounts paid by 
record manufacturers to such copyright owners. Although this will 
inevitably be passed along to the final user, whether it be the hotel 
proprietor or the patrons of a hotel, it will avoid all of the complexities 
pointed out above. The small-hotel proprietors have enough Govern- 
ment agencies to deal with in their efforts to comply with the law. To 
be faced with the additional problem of dealing with three or more 
copyright organizations in the hope that he is fully protecting him- 
self will just add to his burden. The equity of our suggestion lies in 
the fact that it will give to the copyright owner of a hit tune a return 
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commensurate with the success of his effort. Under S. 1870 there is 
a liability imposed upon a person at the performance end of the trans- 
action. Foleving the pattern heretofore adopted by the copyright 
organizations, the royalties would be the same per year or per month 
regardless of which records were used or how often they were used. 

Our proposal has the added advantage of simplifying life for a small- 

business man, a step that is sorely needed these days. 

Now that the subject of coin-operated machines is before your sub- 
committee, we believe it is appropriate for your committee to consider 
at this time an amendment to the law to solve one of the vexing prob- 
lems referred to briefly above. As the law now stands, the reception 
of a copyrighted musical composition on a radio or television set lo- 
cated in a public room of a hotel, is a — performance for profit 
and, as pointed out above, SESAC has been demanding payment of a 
minimum royalty of $25 for this privilege. We do not believe that 
this situation w as visualized by Congress when it enacted the copyright 
law. Since the invention of radio and television broadcasting, the 
copyright organizations have arranged for and received substantial 
royalties from the br oadcasting companies. The person receiving the 
broadcast has no control whatsoever over the selection of musical 
compositions which may be heard. His sole remedy is to shut off the 
set when music is played. He certainly has no way of knowing 
whether a musical composition is controlled by ASCAP, SESAC, 
BMI, or someone else. He is clearly entitled to use the radio or tele- 
vision set for his own benefit or for the benefit of his patrons as long as 
copyrighted music is not heard. Again, in the interests of simplifica- 
tion the copyright owners should be compensated adequately by the 
broadcasting companies with whom they have direct dealings and who 
are the only ones having control over the selections of numbers. This 
association suggests that the copyright law be amended by adding the 
following paragraph to section 1 (e) : 

The reception, reproduction, or rendition of a musical composition by a radio 
or television set or device shall not be deemed a public performance for profit, 
provided that no admission is charged to the place where such performance takes 
place and provided further that this exemption shall not be applicable to any 
performance of such musical composition which may arise by reason of the 
rebroadcasting or retransmission of such musical composition by means of tele- 
vision or radio to a place other than the place where the radio or television 
receiving set is located nor shall such exemption be applicable to the reception, 
reproduction, or rendition of a musical composition on a closed circuit television 
system. 

I appreciate this opportunity to have presented these views and 
thank the subcommittee for its attention. 

Chairman O’Manoney. Thank you, Mr. Merritt. 

Mr. Merairt. I will submit, as you suggest, a little phrase or pro- 
vision that might relate to this royalty question. 

(The requested information was subsequently received by letter 
dated April 28, 1958, and is in the committee files. ) 

Mr. Smiru. Would this bill, in your opinion, affect the operator of 
a pay-television machine ¢ 

Mr. Merrirr. You mean the coin-operated ¢ 

Mr. Samira. Yes. 

Mr. Merritt. Yes; it clearly does that because it says a coin-operated 
machine. It does not say a record-playing machine shall be deemed 
a “public performance.’ 
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Now that is the field of our chief concern, to jukeboxes. There are 
probably 10 to 1 to paid radio or television sets in our hotels. 
Chairman O’Manoney. Thank you, Mr. Merritt. 
Mr. Green. Mr. Paul Barrett is our next witness, Mr. Chairman. 
Chairman O’Manoney. The two bells that you just heard constitute 
a quorum call, so we will hold you strictly to 5 minutes. 


STATEMENT OF PAUL BARRETT, SAN FRANCISCO, CALIF. 


Chairman O’Manonry. Mr. Barrett, you may proceed. 

My name is Paul Barrett and I reside at 2406 36th Avenue, San 
Francisco, Calif. 

I appear here today with an unusual background that gives me the 
opportunity to present to you an approach to this bill, S. 1870, that I 
sincerely doubt any other witness can properly present to you. 

Tam a songwriter and have composed approximately 40 copyrighted 
musical works. I am also a music publisher and I own a controlling 
interest in Paul Barrett Music, Inc., a publishing firm which owns the 
copyrights of approximately 150 songs which have been published 
and distributed. 

I am affiliated with BMI as a songwriter and publisher and my copy- 
rights are licensed by that performance rights society. 

I am the sole owner of Embee Records, of San Francisco, operating 
under license of the American Federation of Musicians. Records of 
this firm have been distributed throughout the United States and 
Canada. Ialso have a controlling interest in Skystreak Records, Inc., 
which is located in San Francisco, Calif. This company has recorded 
many tunes, both ASCAP and BMI controlled. 

I appear here to oppose S. 1870, now before the Congress, respecting 
copyright legislation, because I strongly believe that it will destroy 
the jukebox industry. It will not help, but conversely will damage 
err and publishers, especially the young writers and the small 
publishers. In my opinion, the bill would be harmful to songwriters, 
publishers, the record manufacturers, the jukebox industry, and most 
important, the public. Its only apparent purpose is to enrich a few 

rsons in ASCAP, and similar licensing agencies, and tighten the 

old of a monopoly. 

Under the present law as embodied in the Copyright Act of 1909, 
which has been in operation for upward of 44 years, the new composer, 
the small publisher, and small record company are presented with a 
medium through which they can become successful in their endeavors. 

The jukebox is practically the only outlet through which a new com- 
poser, a small publishing firm, and a small record firm can get started 
on the way to success, because it provides a simple, profitable way for 
these groups to bring their music before a large segment of the record- 
buying public. 

While I do not deprecate the utimate advantages that these three 
types of people may receive from large performance rights fees 
through the existing performance rights societies, it is my contention 
that that source of revenue takes years and years to mature into a 
respectable amount. In the meantime, the new composer, as well as 
the small publishing and recording firms, has an immediate and lucra- 
tive source of revenue because of the availability of jukeboxes for the 
placement of their recorded songs. The mechanical royalties from 
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records purchased by jukebox operators enable us to obtain ready and 
quick revenue. 

I have taken a personal interest in opposing this bill even though 
I am licensed by BMI which is sponsoring this legislation, because 
of my special knowledge concerning the jukebox industry. I have 
been privileged during the last 12 years or more to know intimately 
people who are engaged in the jukebox industry as music operators. 
I have learned from these people firsthand that this business is not 
nearly as lucrative as the average layman is erroneously led to believe. 

I have been told and I honestly believe that the imposition of finan- 
cial burden on the average operator requiring royalty payments for 

erformance rights for music played through jukeboxes would result 
in the loss or discontinuance of a great percentage of the jukeboxes 
presently operated by the music operator. In view of the fact that 
the music operators as a group are the largest purchasers of records 
in the Nation, the loss of these locations will undoubtedly cut down 
on record sales. 

As the head of a record company, I definitely know that I, as well as 
many of the other small Siccutihed companies throughout the country, 
will be seriously affected by that fact. I know if less records are 
played in less jukeboxes throughout the country, that the song that I 
record has less chance of complete exploitation than it did before. 

I also know that the songwriter will suffer greatly as a result. 
There is no question in my mind that the playing of records in juke- 
boxes will popularize any song. As a result, there are more sales of 
records, more sales of sheet music, and more reenue that comes to the 
composer, the small publisher, and the small recording company. 

This bill is unfair in that it would require and force all songwriters 
and publishers to join ASCAP, or a similar licensing agency, to 
collect these new fees which would be created if the bill became law. 
At the present time, such membership is not necessary in order to 
assure a reasonable return on a song or recording, as payment is now 
made by the publisher or recording company in a direct payment to 
the songwriter or publisher on the basis of sales without deduction 
for collection costs. No collection agency, such as ASCAP, needs to 
be involved. Why force this unnecessary membership if the song- 
writer or publisher is not desirous of it ? 

If this bill is passed, it is natural to expect that ASCAP and sim- 
ilar licensing agencies will make a charge in the nature of a royalty 
for public performance of the use of records in jukeboxes. From 
past experience, these agencies would use 1 of 2 possible forms of 
collecting such royalty—either a specific charge for each record 
played, or a flat rate for each jukebox. 


CHARGE PER PLAY METHOD 


This would undoubtedly be an attempt to make a specific charge 
and thus receive a portion of each 5 or 10 cents that is spent to play 
a record on a jukebox. This would obviously create a monumental 
task of bookkeeping in order that each copyright owner shoul | re- 
ceive his fair share. It is definitely possible that after the expense 
of collecting, calculating and then making discounts and charges 
therefrom, the copyright owner would not receive much in relation 
to the charge made. This would not be fair to the copyright owner. 

25062—58——11 
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FLAT RATE SYSTEM 


Applying the flat rate to each jukebox would avoid some of the 
kkeeping expenses of the other system. But, if this system is 
used, it would be impossible to distribute the fee collected in accord- 
ance with the play of the particular record in the machines. As a 
copyright owner and entitled to receive this fee, I would want the 
fee divided in accordance with the use of my record. This would not 
be possible under this system. 


ALTERNATIVE PLAN 


Instead of the legislation proposed herein, I favor an adjustment 
of the copyright mechanical license fee. A mechanical license fee of 
2 cents has existed since 1909. It is only fair and equitable that 
this fee should be adjusted so as to conform with the changes in the 
purchasing value of the fee received since 1909. 

That fee could well be increased to a base of 3 cents, were the 
record to be released solely for jukebox play. This involves prac- 
tically no greater bookkeeping by the recording company, yet it 
substantially increases the return to the songwriter and publisher 
and would result in income in direct proportion to the use for public 
verformance. It would be paid directly to the songwriter or pub- 
fisher without deductions of a licensing agency such as ASCAP. 

Under this plan, if all the 550,000 ere in the Nation were 
to use a songwriter’s record and none were replaced and no other sales 
of the record made, the songwriter’s and publisher’s profit would be 
an immediate $16,500, a substantial return from 1 single source for 
1 tune. 

In some respects, a copyright must be likened to a patent as the pro- 
tector of original thought. The holder of a patent on a washing 
machine receives no more from a coin slot-operated machine in a 
laundromat than he does for the washing machine sold for home use. 

In fine, I believe that a songwriter or copyright owner should be 
paid in proportion to the use that is made of his property. And I 
furthermore believe that the above statement sets forth the most 
practical and equitable manner in which the payment can be made. 

Chairman O’Manoney. Did you have anything else ? 

Mr. Barrett. I havea clipping, sir. 

Chairman O’Manonry. The clipping will be received and made a 
part of the committee files. 

Chairman O’Manonry. Are there any questions ? 

Mr. Green. No, sir. 

Chairman O’Manonry. Mr. Barrett, we are very much obliged to 
you, and I regret very much the summons to go to the floor has 
prevented us from giving you a greater opportunity. 

Mr. Barrett. I thank you, sir. 

Chairman O’Manonry. The committee will stand in recess now 
until tomorrow morning at 9:30 a.m. I say this with great regret, 
because I had hoped to be able to sit this afternoon, but it is rather 
obvious that we cannot do that. 

The session will begin again tomorrow morning at 9:30, and we 
will finish tomorrow. 

The committee is now in recess. 

(Whereupon at 12 noon the subcommittee recessed to reconvene 
Friday, April 25, 1958, at 9 : 30 a. m.) 
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RENDITION OF MUSICAL COMPOSITIONS ON 
COIN-OPERATED MACHINES 


FRIDAY, APRIL 25, 1958 


Unirep Srates SENATE, 
SUBCOMMITTEE ON Patents, TRADEMARKS AND 
CopyrIGHTsS OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 9:35 o’clock a. m., in 
room 424, Senate Office Building, Senator Joseph C. O’Mahoney 
(chairman of the subcommittee) presiding. 

Present: Senators O’Mahoney, Malone, and Morse. 

Also present : George S. Green, professional staff member ; Richard 
F. Wambach, assistant to professional staff member, and Carlile 
Bolton- Smith, representing Senator Wiley. 

Chairman O’Manonry. The meeting will come to order. 

We are under the same rules as from the beginning. Witnesses will 
be requested to restrain their remarks to 5 minutes. Their statements 
will be made part of the record for printing as though delivered. 
They will summarize their remarks. The time taken by questions 
from members of the committee or of the staff will not be charged 
against the witness. 

The first witness, Mr. Green. 

Mr. Green. Mr. Blalock. 


STATEMENT OF FLETCHER A. BLALOCK, NEW ORLEANS, LA. 


Mr. Biatock. Here isa copy of my statment. 

Chairman O’Manoney. Thank you very much. 

Mr. Biatock. Mr. Chairman, my is Fletcher A. Blalock. My busi- 
ness address is 1019 Baronne Street, New Orleans, La. I am president 
and principal stockholder of the F. A. B. Distributing Co., Inc. 
of New Orleans, La. Our principal business is the distribution of 
Wurlitzer coin-operated phonographs in the States of Alabama, Mis- 
sissippi, Louisiana, and a section of west Florida. We currently 
employ 16 people. 

I testified in 1952 before a subcommittee of the House Judiciary 
Committee in opposition to H. R. 5473 which was similar in its purpose 
to S. 1870. 

I remain strongly opposed to any legislation such as that embodied 
in S. 1870 and will review the reasons for my opposition as briefly 
as possible. 

I have personally been connected with the coin-operated phonograph 
business for more than 28 years, first as an operator and since 1940 
asa distributor. I know almost all of the operators personally. They 
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number approximately 550 active machine operators in our territory. 
I know almost all of them personally and I know their business prob- 
lems intimately because I travel the territory regularly and also 
because I receive regular reports from our salesmen on how the opera- 
tors are getting along. 

Number one, I told the House subcommittee in 1952 that our cus- 
tomers were having a tough struggle in the face of the then costs 
of phonographs, labor, records, licenses, trucks, and so forth. I can 
assure you without any reservations that their struggle is even tougher 
today. In the last 6 years everything connected with the business in 
our territory has increased in price, except the price per tune, gener- 
ally, and machines that sold for $750 in 1952 now sell for $1,295. In 
1952 in our territory 5-cent play was almost universal. It is still the 
charge in about 75 percent of the machines with about 25 percent go- 
ing to 10-cent play. 

Chairman O’Manoney. The cost of the machines has risen, too, 
hasn’t it ? 

Mr. Buatock. Yes, sir; the cost of the machines has risen. 

Chairman O’Manoney. Was it your experience as it was the expe- 
rience of Mr. Hughes yesterday, that these machines are being sold on 
the installment plan ? 

Mr. Buatock. Yes, sir. 

Chairman O’Manoney. What is the downpayment now ? 

Mr. Buatock. We usually get maybe a trade-in or 20 percent, equiva- 
lent to about 20 percent downpayment. 

Chairman O’Manonry. What is the period during which the in- 
stallments are made ?¢ 

Mr. Buatock. The period is longer now than it was in 1952. The 
peried now is up to 24 or 27 months, in most cases. 

Chairman O’Manoney. Are the machines becoming more compli- 
cated or more beautiful ? 

Mr. Buiatock. Well, I wouldn’t say that they are becoming more 
complicated, but they are always trying to improve on the beauty of 
them, I will say that. 

Chairman O’Manoney. Becoming more stylish ? 

Mr. Buiatock. More stylish. 

Chairman O’Manoney. Like the automobile. 

Mr. Buatock. Yes. Somewhat. 

Ghsitnan O’Manoney. Does that make it more difficult to pay for 
them ? 

Mr. Buatock. Well, I don’t think so. I think maybe it might have 
a tendency to make people want to play them more. 

Chairman O’Manoney. Isee. Thank you. 

Mr. Buatock. In many locations the operator had to change back to 
5 cents due to drop in revenue. 

Number 2, I have with me CPA figures on the results of operations 
of several operators in my territory, 1 in Mobile, Ala., and another in 
Panama City, Fla., which I give you as follows: In the Mobile opera- 
tion, the operator had 79 music machines and 10 games in locations. 
The total receipts in 1957 amounted to $47,333.55, his total expenses 
amounted to $38,183.37, leaving a profit of $9,150.18 before deduction 
of the salary of the principal partner amounting to $5,200. This leaves 
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a net of $3,950.18, or $44.38 a year per machine, which is less than $1 
a week for each piece of equipment. } 

Right here I would like to comment that this operator with 79 
music machines in 1957 spent $4,874.03 for records at an average cost 
of 60 cents per record which equals 8,290 records purchased at 4 cents 
each royalty, which equals $331.60 paid direct to the authors and 
composers from this operator’s business. CPA figures show $3,950.18 
profit. If this operator paid proposed ASCAP fee on 79 musie 
at $25 each, it would cost the operator $1,975, reducing the 
net profit to this operator to $1,975.18 on 79 music and 10 gains. 

Mr. Green. Mr. Blalock, at this point in your statement you say 
$9,150.18 before deduction of this salary of the principal partner, 

Mr. Buatock. Yes, sir. 

Mr. Green. What do you mean by that? 

Mr. Briavock. Well, he has a partner, and one partner does not 
work in the business, but this particular partner does practically 
all the work in the business. He draws a salary of $100 per week, 

Mr. Green. In actual fact, he is the one that is running the 
business. 

Mr. Biatock. He is running the business. That is right. The 
other partner draws no salary at all. 

Mr. Green. That is the fellow you are speaking of. 

Mr. Biatock. That is right. 

Chairman O’Manoney. In what sense do you use the word “game” ? 

Mr. Biarock. Coin-operated amusement games such as shuffle allies 
or maybe baseball machines or maybe these miniature coin-operated 
pool games. 

Chairman O’Manonry. So these distributors of which you are 
speaking are not engaged solely in the business of the coin-operated 
music machine. 

Mr. Biarock. Well, to the extent that in this particular operation 
they have 10 games on location. 

Chairman O’Manoney. 79 music machines, you refer to. 

Mr. Buarock. Yes, sir. 

Chairman O’Manonry. At the beginning. And 10 games. 

Mr. Briavock. That is right. 

Chairman O’Manoney. In locations. 

Mr. Biatock. Yes, sir; that is right. 

Chairman O’Manonry. O. K. 

Mr. Biarock. In the case of Panama City operation the operator 
had 59 music machines and 22 coin-operated amusement games in 
locations and his income in 1957 was $50,894.43. His operating ex- 

nses, not including his salary was $45,108.09, giving a profit of 
$5,786.34, The operator in this case also charged the operation with 
a salary of $5,200 leaving a net profit for the year’s operation with 
59 music machines and 22 other coin-operated games at $586.34. 

This operator in 1957 with 59 phonographs spent $6,023.95 for 
records. At an average cost of 60 cents each, that equals 10,400 records 
played at 4 cents royalty which equals $416 paid direct to the pub- 
lishers and authors in this operator’s business. 

The CPA figure shows £586.34 profit. If this operator paid the 
proposed ASCAP fee of 59 phonographs at $25 each, it would cost 


this operator $1,475, resulting in a loss to this operator of $888.66 for 
59 music and 22 games. 
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There are approximately 550 such operators in our territory. You 
will note profits are smaller in our area than in some other areas, I 
might report, but there are some reasons as follows: 

he operators’ situation in our territory is somewhat different than 
that in the urban metropolitan areas of the North. The machines are 
more widely scattered and it is more expensive to service them. They 
deteriorate more rapidly because of the climate and the type of old 
buildings in which they are placed. It is costing the operators more to 
travel, more for parts, replacements, and so forth. The Wurlitzer Co. 
tells us that we buy and sell more parts than any other Wurlitzer dis- 
tributor which substantiates the above additional expense of our cus- 
tomers. 

We, as distributors, know the operator is running out of cash and we 
have encountered increasing difficulty in recent months in financing 
the operator who buys machines from us. We are now financing 
them over longer terms and we have a growing problem in finding 
operators whose income from operation is sufficiently satisfactory for 
us to discount their notes on new replacement machines. 

Chairman O’Manoney. May I interrupt at this point, Mr. Blalock. 

Mr. Buavock. Yes, sir. 

Chairman O’Manoney. You introduced yourself as the president 
and principal stockholder of F. A. B. Distributing Co., Inc., of New 
Orleans. What are the initials F. A. B.¢- What do they stand for? 

Mr. Buatock. Those are my initials, Fletcher A. Blalock. 

Chairman O’Manoney. I see. Then you are the distributor of the 
Wurlitzer coin-operated phonograph. 

Mr. Buatock. Yes, sir. 

Chairman O’Manoney. So we have a chain of operation consisting 
of the Wurlitzer Co., which manufactures the machine, the F. A. B. 
Distributing Co., which distributes these machines to the operators. 
You are not an operator. 

Mr. Buatock. No, sir. 

Chairman O’Manonery. And thirdly, the operators whose story you 
have been telling us. 

Mr. Buarock. Yes, sir. 

Chairman O’Manonry. And now, you say that you have encoun- 
tered increasing difficulty in financing the operators. Will you explain 
that in a little more detail? What isthe difficulty ? 

Mr. Buatock. Well, we have found, during the last 18 months, 2 
years, or more, that we have had to extend the terms, from, say, 18 
months up to 21, up to 24, and in some instances, 27 months, and we 
find — refinancing is taking place more often than it did in years 
gone by. 

Chairman O’Manonry. How much time do you have from the Wur- 
litzer Co. to pay for the machines that you distribute ? 

Mr. Buatock. We have 90 days. 

Chairman O’Manoney. How do you finance that operation at the 
increasing price of the machine ? 

Mr. Biatock. Well, we usually—we space our orders from the fac- 
tory to come in in such a manner that we can sell the inventory and try 
to pay for it during that 90 days. 

hairman O’Manonrey. So that it is almost—well, it is a 90-day 
operation. 
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Mr. Buaxock. Yes, it is more or less a 90-day operation. 

Chairman O’Manonry. Are you satisfied with the relationships 
between yourself and the Wurlitzer Co. ¢ 

Mr. Buatock. Very much, sir. 

Chairman O’Manonry. The machines come too fast for you 
occasionally ? 

Mr. Buiatock. No, sir; because we place orders for them, and if we 
find that we have placed orders in excess of requirements, we can 
always make a call and hold up shipments. 

Chairman O’Manoney. Well, if it is getting more difficult to finance 
the operators, then your difficulties must be i increasing. 

Mr. Biatock. My difficulty has increased. 

Chairman O’Manonery. Are you buying as many machines now as 
you were a year ago? 

Mr. BLALoc K. ‘No, sir; our sales will not be as great in this year as 
they were in 1956 and 1957, we don’t believe. 

Chairman O’Manonry. How often do they turn out a new model? 

Mr. Buatock. Once a year, approximately. 

Chairman O’Manoney. It isa new model every year ? 

Mr. Buavock. Approximately every year, yes, sir. 

Chairman O’Manoney. And can you sell as many new models every 
year as you 

Mr. Buiatock. Well, with a distributor setup you strive to sell as 
many or more, but sometimes your efforts don’t always work out with 
your thoughts. 

Chairman O’Manonry. Is it a profitable business ? 

Mr. Biatock. There has been years of profit and there has been 
years where it wasn’t profitable. 

Chairman O’Manoney. You have given the CPA statement of your 
operators but not of the distributing company. 

Mr. Buatock. Well, I will be glad to give that, sir. 

I have some information here on some lean years and some good 

years. 
’ Chairman O’Manoney. Well, if you will file with the committee a 
statement of your own experience, I think it might be helpful. 

(Subsequently by letter dated April 30, 1958, : a financial statement 
for 1957 was received as well as other figures and has been made a 
part of the committee file.) 

Mr. Biavock. Yes, sir. 

Chairman O’Manonry. Any questions? 

Mr. Green. Mr. Blalock, one question. 

What is the largest machine that is now put out in reference to the 
number of records it will take? 

Mr. Buarock. A 200 selection. 

Mr. Green. That means 100 records. 

Mr. Buatock. One hundred records, yes. 

Mr. Green. And for business purposes, what is the smallest ? 

Mr. Buatock. The smallest we have in the Wurlitzer line is 104. 

Mr. Green. 104. That is 104 plays. 

Mr. Buatock. Yes, sir; which would be 52 records. 

Mr. Green. And then it goes up to 200? 

Mr. Biatock. Up to 200. 

Mr. Green. Do you know of any indication that the size will in- 
crease ¢ 
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Mr. Buaxock. I have no information at all that the size will increase; 
no, sir. 

Mr. Green. I think that is all. 

Chairman O’Manoney. Mr. Bolton-Smith? 

Mr. Bouron-Smiru. No. 

Chairman O’Manoney. Senator Malone, do you wish to ask a 
question ¢ 

Senator Matone. Mr. Blalock, this is a subject the details of which 
are not too familiar to some of us. What is the life of a popular song 
ordinarily, if it is put on a record ? 

Mr. Buatock. Sir, I am in the business as a distributor and the 
popularity of a song or the popularity of songs, I am not too familiar 
with. 

Senator Martone. Could you give me any idea? 

Mr. Buiaxtock. At the time I was an operator I could give them to 
you just like that, but today I don’t even know what is a popular tune 
any more. 

Senator Martone. Well, if it goes on a coin-operated machine, does 
that shorten the life of it? 

Mr. Buavock. I wouldn’t think so, sir. 

Senator Matone. What is the price—if you paid a copyright royal- 
ty, what would ordinarily be the price to be paid a year or perma- 
nently or however you would do it? 

Mr. Buaxock. I don’t quite follow the question, sir. 

Senator Martone. As I understand it, it is a question of whether a 
songwriter receives an income or any pay for the use of these songs; 
isn’t that it ? 

Mr. Buavock. That is the question involved ; yes, sir. 

Senator Martone. If they did receive a return, what would normally 
be set for the use of the song ? 

Mr. Biatock. Well, at the present time it is my understanding that 
there is 2 cents per record for each side, which would be 4 cents per 
record. 

Senator Martone. A year or permanently ? 

Mr. Buatock. No, sir; that would be just for when he purchased the 
record from the wholesale distributor. 

Senator Matone. And every record purchased—— 

Mr. Buatock. Or either the company which manufactures may col- 
lect it from the wholesale distributor when they sell it to them. But 
anyway, there is 2 cents on each side of the record, or 4 cents per 
record is collected as a mechanical royalty, and this goes direct to the 
authors and publishers. 

Senator Martone. Is that now charged? 

Mr. Buatock. That is now in effect ; yes. 

Senator Martone. What is it the songwriters seek to gain by this bill ? 

Mr. Buiavock. Well, it is my understanding that ASCAP is in the 
process of trying to get Congress to change the 1909 law, I believe it 
was, which would give them a right to charge a fee. 

Senator Matong. What would that fee normally be? 

Mr. Buatock. They have proposed in this particular hearing a fee 
of a maximum of approximately $25. 

Senator Matone. Would it be a permanent permit, then, to use it 
in a certain place—or per year, or how ? 
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Mr. Buiatock. That is per box per year. 

Senator Martone. Per box per year per song. 

Mr. Buatock. No, sir, not per song. That is just the fee to ASCAP. 

Chairman O’Manoney. Perhaps, Mr. Blalock, I can make it more 
clear. The present law, that is, passed in 1909, contains the following 
sentence: 

The reproduction or rendition of a musical composition by or upon coin- 
operated machines shall not be deemed a public performance for profit unless 
a fee is charged for admission to the place where such production or rendition 
occurs. 

In other words, this is a sentence which defines for the law what 
a public performance is, so that the authors of the lyrics and the writers 
of the music to songs which are performed which are used on the coin- 
operated machines get nothing for that performance unless a fee is 
charged for admission to the place where the production takes place. 

Senator Matone. In an shane 

Chairman O’Manoney. So the return which the authors receive 
is based upon the royalties that are paid to them by the manufac- 
turers of the records. 

Senator Martone. Now this, then, will give them an opportunity to 
negotiate a fee or a charge for the songs that are used in any place 
in a coin machine. 

Chairman O’Manoney. The question before the committee is, What, 
if anything, can we do about this exemption? Should there be a 
method by which the royalties paid for the use of these records on 
the machines—— 

Senator Martone. Then, Mr. Blalock, in selection of the songs for 
these coin machines, I suppose you select the most popular song, or 
whatever you think will be the most popular song of the day. 

Mr. Biatock. That is the procedure, I believe, of the operators, sir. 

Senator Matong. Do you know—have you noticed how many such 
hits one songwriter might write during his lifetime ? 

Mr. Buatock. No, sir, I am not completely familiar with that. 

Senator Matone. Some songwriters might have one, and others 
more, I suppose. 

Mr. Buatock. Yes, sir. 

Samator Matvone. Are these songwriters—is that their chief occupa- 
tion { 

Mr. Buiavock. That I wouldn’t know, sir. 

Senator Matonre. You wouldn’t know anything about it. 

Mr. Biatock. No, not too much about the songwriters. 

Senator Martone. I must confess I do not know too much about it, 
but what little experience I have had in discussing it with these people, 
a good songwriter is a songwriter. That is his occupation. 

Mr. Buavock. Yes, sir. 

Senator Martone. Then, if he is not able to get some kind of a fee 
for this song, wherever it is played, it does have a tendency to wear 
out the song before the public without any income to him, would it 
not ? 

Mr. Briatock. Well, an operator might buy 50 of 1 hit number, 
where we might say a radio station would only buy 1, or there is the 
possibility that the record could have been given to the radio station, 
and this operator is actually buying and paying a royalty, mechanical 
royalty, on 50 records against a radio station’s 1. 
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So far as wearing out the tune, I think it helps to make it more 
popular and actually sells more records not only to the jukebox op- 
erator but to the public as well. 

Senator Matong. You say your business is retrenching. Is it re- 
trenching now any more than any other business in the United States? 

Mr. Buatock. Well, sir, I don’t know too much about other busi- 
nesses. I can only speak for my own business. 

Senator Matone. You said 50 percent. It cut it in half. 

Mr. Biatock. No, sir. 

Senator Matone. I read something about that there. 

Our business has already gone through a 100-percent retrenchment as far as 
reduction—— 

Mr. Buavock. Yes, sir; I was coming to that. 

Senator Martone. Well, then, they say the steel business is down 
50 percent. 

Mr. Buatock. Well, our business so far as territory is concerned, 
we have reduced it in size during the last 6 years. We have reduced 
our employees during the last 6 years. In fact, we had two periods 
of readjustments that we have gone through. 

Senator Martone. Did that have anything to do with the simpli- 
fication of mechanical management of these operations ? 

Mr. Biaxock. Nosir. I don’t think it had too much. 

Senator Matone. Well, this is the raw material, you might say, 
that you are using. The songs that you use, without the raw material 
the machines wouldn’t be much jak would they ? 

Mr. Biavockx. Without the raw material I would say not, no sir. 

Senator Martone. Thank you. I think that is all. 

Mr. Buatock. May I continue, sir, Mr. Chairman ? 

Chairman O’Manoney. Your time has expired. The full statement 
will appear in the record. 

Mr. Buatock. I had only just a very small amount 

Chairman O’Manoney. Well, we have asked you several questions 
and it is now 10 o’clock, and in a half hour the Senate will be in 
session, and I want to hear some of the other witnesses. 

Mr. Buatock. All right, sir. Thank you. 

Chairman O’Manoney. Call the next witness. Your statement 
will appear in the full record. 

Mr. Buiavock. Okay. 

(The statement referred to is as follows:) 





STATEMENT OF FLETCHER A. BLALOCK IN OPppPosITION TO S. 1870 


Mr. Chairman. My name is Fletcher A. Blalock of 1019 Baronne Street, New 
Orleans, La. I am president and principal stockholder of the F. A. B. Distribut- 
ing Co., Inc., of New Orleans, La. Our principal business is the distribution 
of Wurlitzer coin-operated phonographs in the States of Alabama, Mississippi, 
Louisiana, and a section of west Florida. We currently employ 16 people. 

I testified in 1952 before a subcommittee of the House Judiciary Committee 
in opposition to H. R. 5473, which was similar in its purpose to 8S. 1870. At that 
time I stated in the course of my testimony that my company distributed music 
machines in the above mentioned States and also in South Carolina and Georgia, 
and that we, at that time, employed 36 people. Since that time we gave up 
the latter States as part of our territory because we weren’t making money, 
in fact we lost a small amount of money in 1952 and 1953 and considerably more 
in 1954 and 1955 when we gave up the States in question. We have for the 
same reason gone from 8 salesmen in the entire territory to 3 in the territory 
in which we now operate. I want to say that we showed a satisfactory profit 
in 1956, but in 1957 it was very small and we were forced to retrench again. 
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I remain strongly opposed to any legislation such as that embodied in §. 1870 
and will review the reasons for my opposition as briefly as possible. 

I have personally been connected with the coin-operated phonograph busi- 
ness for more than 28 years, first as an operator and since 1940 as a distri- 
butor. There are approximately 550 active machine operators in our territory 
and we presently sell music machines to about 300 of these operators. I know 
almost all of the operators personally and I know their business problems in- 
timately, because I travel the territory regularly and also because I receive 
regular reports from our salesmen on how the operators are getting along. 

I told the House subcommittee in 1952 that our customers were having a 
tough struggle in the face of the then costs of phonographs, labor, records, 
licenses, trucks, and so forth. I can assure you without any reservations that 
their struggle is even tougher today. In the last 6 years everything connected 
with the business has increased in price and machines that sold for $750 in 
1952, now sell for $1,295. In 1952, in our territory, 5-cent play was almost 
universal. It is still the charge in about 75 percent of the machines with about 
25 percent going to 10-cent play. However, even the operators who have gone 
to 10-cent play are still finding it exceedingly difficult to get enough revenue 
to show even a small profit on their operation. 

I testified in 1952 that on the basis of my experience the average operator 
in our territory had a gross revenue of $8 a week from music machines after 
deducting the location’s share, which was usually 50 percent. The operator’s 
average gross weekly revenue in 1958 remains about the same. 

I have with me CPA figures on the results of operations of several operators 
in my territory, one in Mobile, Ala., and another in Panama City, Fla., which I 
give you as follows: In the Mobile operation, the operator had 79 musie machines 
and 10 games in locations. The total receipts in 1957 amounted to $47,333.55, his 
total expenses amounted to $38,183.37, leaving a profit of $9,150.18 before deduc- 
tion of the salary of the principal partner amounting to $5,200. This leaves a net 
of $3,950.18, or $44.38 a year per machine, which is less than $1 a week for 
each piece of equipment. In the case of the Panama City operation the operator 
had 59 musie machines and 22 coin-operated amusement games in locations, and 
his income in 1957 was $50,894.43. His operating expenses, not including his 
salary was $45,108.09, giving a profit of $5,786.34. The operator in this case also 
charged the operation with a salary of $5,200 leaving a net profit for the year’s 
operation with 59 music machines and 22 other coin-operated games of $586.34. 
This you can see is a mighty slim margin of profit. 

The operator’s situation in our territory is somewhat different than that in 
the urban metropolitan areas of the North. The machines are more widely scat- 
tered and it is more expensive to service them. They deteriorate more rapidly 
because of the climate and the type of old buildings in which they are placed. It 
is reasonably certain that no operator of music machines alone who does not have 
more than 40 or 50 phonographs can survive. As a matter of fact, since 1952 
many operators who confine themselves solely to music machines have had to go 
into coin-operated amusement games to help carry themselves. I think that any 
increase in the operating costs of music machines, such as would result from 
8S. 1870, would be to turn increasingly to other types of business. 

We have encountered increasing difficulty in recent months in financing the 
operators who buy music machines from us. We are now financing them over 
longer terms and we have a growing problem in finding operators whose income 
from operation is sufficiently satisfactory for us to discount their notes on new 
replacement machines. It is obvious that the distributor depends upon sales 
of music machines to operators to survive. I am convinced that additional 
costs to the operator, such as would result from the passage of S. 1870, would 
result in the withdrawal from operation of many marginal machines and make 
it increasingly difficult for operators to finance the purchase of new machines. 
Our business has already gone through a 100 percent retrenchment as far as 
reduction of the number of employees is concerned and we would suffer more 
if the operator is subjected to licensing fees or royalties by ASCAP and the 
other performing-rights societies. I think that those like ASCAP who advocate 
the elimination of exemption of coin-operated machines from license fees fail 
to appreciate the tremendous contribution of music machines to composers. 

I respectfully urge this subcommittee to disapprove S. 1870. 


Mr. Green. Mr. Albert S. Denver. 
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STATEMENT OF ALBERT S. DENVER, PRESIDENT, MUSIC OPERATORS 
OF NEW YORK, INC., NEW YORK CITY, N. Y. 


Mr. Denver. You have my statement. 

Chairman O’Manoney. Yes, and it will appear in the record. 

Mr. Denver. At this time I should like to summarize my remarks. 

My name is Albert S. Denver. I am 58 years of age. I have been 
identified with the coin-machine industry for better than 25 years. 
I am president of the Music Operators of New York, Inc., a non- 
ee membership corporation with offices situated at 250 West 57th 

treet, New York City. 

Our membership numbers 185 who own and operate 8,500 automatic 
coin-operated phonographs, usually called jukeboxes. 

On behalf of my membership and myself, I submit my statement 
to this committee in opposition to S. 1870. Upon reviewing my 
statement, Mr. Chairman, you will find that 141 out of 185 members 
own and operate from 10 to 50 machines. This definitely indicates 
and establishes that our industry is composed of small-business men. 

In opposition to the statements made by the proponents of this bill, 
may I inform this committee that the operation of a jukebox route 
is a very difficult the one due to keen competitive forces and economic 
problems. The operator starts his activity at 5 a. m. and is subject to 
call up to 1 o’clock the next morning. This is definitely a 7-day-a- 
week job. 

Several witnesses in favor of this bill testified that the jukebox 
eae wait until the record has received popularity before being 
placed in the jukeboxes. This statement is definitely not true. Asa 
matter of fact, we purchase the records as soon as they are released 
and immediately aes them in the jukeboxes. The record therefore 
receives exposure and exploitation for the benefit of the writer and 
the publisher. 

If the proponents of this bill wish to be fairminded, they must 
admit that the jukebox is the showcase of recorded music without 
any investment for exposure on the part of the author or publisher. 
The jukebox is definitely a medium of introducing and selling records 
and has more or less replaced the plugger. It was testified that the 
operators only buy hit records. This statement is not true. Without 
fear of contradiction, we buy more duds than the so-called hits. This 
fact can be substantiated by examining the records in any jukebox. 

I must compliment the proponents of this bill upon the wonderful 
presentation of witnesses. In my opinion they all seemed happy with 
their personal accomplishments. However, each one of them views 
our industry as a lucrative and profitable one. Many have said that 
the industry’s income amounts to $300 million to $500 million, which 
in my opinion is grossly exaggerated and pure guesses. 

They have also looked at the potential growth figures without tak- 
ing the time and effort to break down these figures to the net profit 
results. The income of the Federal Government amounts to $75 
billion per year. Does the Government remain with a surplus? The 
income of the Transit Authority of the City of New York amounts 
to $400 million per year. Unfortunately the Authority has always 
shown a deficit of at least $30 million per year. 

Mr. Chairman, I am the sole anikine der of Lincoln Service, Inc., 
of New York, which owns and operates phonographs and cigarette 
machines. I have included the 1957 certified financial statement of 
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my corporation in my official statement. May I call your particular 
attention to the fact that my salary for 1957 from this corporation 
amounted to $3,108. The net return on investment in the corporation 
shows a profit of $4,823.81, on a business valued at a quarter of a 
million dollars. 


May I ask the proponents of this bill, is this a fair return on an 
investment ? 

From my close contact with jukebox operators in my city, I can 
sincerely say that this financial condition is typical of the majority 
of operators. Let it be known here and now in spite of the statements 
made by the proponents of this bill, authors, composers, and pub- 
lishers are always requesting their records be placed in jukeboxes. 
They want the benefit of free exploitation and exposure which the 
record receives through the medium of the jukebox. 

As a matter of fact, free records are very often offered by them to 
this end. 

This committee will readily recognize that the automatic phono- 
graph has been accepted for nearly 70 years by the public for its music 
appreciation, and will be accepted for many years to come providing 
the phonograph industry is not controlled or governed by 1, 2, 3, or 
a dozen or more associations or societies seeking congressional action 
to obtain performance rights from jukebox operators. 

Chairman O’Manonery. Mr. Denver, you introduced yourself as 
»resident of the Music Operators of New York, Inc., a nonprofit mem- 
hora corporation. You yourself are an operator, however. 

Mr. Denver. Yes, sir. 

Chairman O’Manoney. And that is under a different corporate 
name, of course. 

Mr. Denver. Yes. That is my own corporation. 

Chairman O’Manonry. Now, those operators who are members of 
this particular organization, do they deal with the same manufacturer ? 
Do they use one type of machine? 

Mr. Denver. No, sir. They purchase machines from every manu- 
facturer. 

Chairman O’Manonry. So that the members of your organization 
have jukeboxes from various manufacturers. 

Mr. Denver. Yes, sir. 

Chairman O’Manoney. Is there any territorial assignment ? 

Mr. Denver. There is not. 

Chairman O’Manonry. What was the reason why 185 members 
were affiliated in this particular operator’s organization? Was it a 
matter of territorial boundaries, or what? 

Mr. Denver. No. We don’t have any territorial boundaries, Mr. 
Chairman. If you knew the territory 

Chairman O’Manonery. Are they all in New York? 

Mr. Denver. They are in New York City and they can travel wher- 
ever they want and get locations wherever they can. We have a very, 
very competitive field in New York City, and there definitely is no 
territorial assignment on the part of anyone. 

Chairman O’Manonry. Well, now, the statements, financial state- 
ments, which you have put in this testimony of yours will be made a 
part of the record. 

Mr. Denver. Sure. As a matter of fact, if you want a full finan- 
cial statement as prepared by certified public accountants, I will be 
only too happy to give you the copy and sign it. 
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 saiaiamee O’Manoney. We will be very glad to have that for the 
es. 

Mr. Denver. You may have it right now, Mr. Chairman. 

Chairman O’Manoney. Thank you. Your time has expired. Un- 
less there is something special that you 

Mr. Denver. I think that you should permit me just to finish the 
little bit left, a page and a quarter, if you will, please. 

Chairman O’Mauoney. Very well. 

Mr. Denver. The passage of bill 1870 in my considered opinion 
would cause the removal of a large number of machines from locations 
which would become unprofitable to operate. It would reduce the 
purchases of new record releases. It would reduce the purchase of 
new equipment. It would reduce the income of the storekeeper and 
the operator alike. And last but not least, Mr. Chairman, it would 
destroy the jukebox industry as we know it today. 

The Federal law which was written into the United States copy- 
right in 1909 protected an author or a composer by the payment to 
them of a royalty of 4 cents per record. The same Congress saw 
fit to expressly protect the phonograph operator from paying any 
kind of tax, license, or fee for performance rights. 

Chairman O’Manoney. You say 4 cents a record. 

Mr. Denver. Yes. 

Chairman O’Manoney. Your statement says 2 cents a record. 

Mr. Denver. Well, it should be 4 cents. That is 2 cents one side. 

Chairman O’Manonry. Yes, but you have a different composition 
on each side. 

Mr. Denver. That is right. That makes it 4 cents. 

Chairman O’Manonry. Yes, but it doesn’t make it 4 cents for the 
author or composer. 

Mr. Denver. Let us correct that to say 2 cents per side, if you will. 
Thank you. 

The same Congress saw fit to expressly protect the phonograph op- 
erator from paying any kind of tax, license, or fee for performance 
rights because they realized that the music operators were providing 
the greater majority of the public with a good and inexpensive enter- 
tainment. 

Congress also realized at that time that the enactment of this amend- 
ment would increase the sale of records, thereby increasing the income 
to the composer or author. 

Congress intended and wanted to keep it that way. It had been 
kept that way, Mr. Chairman, for almost 50 years, and I respectfully 
request this committee to allow it to remain that way. 

This bill, S. 1870, which would amend the present copyright law, 
poses a direct threat to the very livelihood of every operator con- 
cerned with the operation of a jukebox route and would cripple this 
industry from the manufacturer on down to the operator and the 
location owner. 

The passing of this bill would in effect result in the confiscation of 
millions of dollars now invested in jukeboxes. It would be fatal to the 
industry and harsher than any burdensome tax measures heretofore 
passed by Federal, State, county or municipal taxing agencies. 

On behalf of myself, Mr. Chairman, the New York City operators 
and the jukebox industry altogether, I respectfully urge that bill S. 
1780 should not become law, and I also ask this committee to be 
merciful to the small jukebox operators. 
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Thank you very much. 
Chairman O’Manonery. Thank you. 
(Mr. Denver’s prepared statement is as follows :) 


STATEMENT OF ALBERT S. DENVER IN OPPOSITION To S. 1870 


My name is Albert S. Denver. I am president of the Music Operators of 
New York, Inc., a nonprofit membership corporation, with offices situated at 
250 West 57th Street, New York City, N. Y. 

This statement is submitted to this committee in opposition to S. 1870. 

Our membership numbers 185, who own and operate approximately 8,500 
jukeboxes, as follows: 63 members operate 20 or less machines; 78 members 
operate 21 to 50 machines; 30 members operate 51 to 100 machines ; 3 members 
operate 101 to 150 machines; 4 members operate 151 to 200 machines; 5 mem- 
bers operate 201 to 300 machines; 2 members operate 301 to 500 machines. 

In 1953, when I last appeared before this subcommittee, I stated that our 
members owned and operated approximately 10,000 jukeboxes. The decline 
in number of machines actually in operation in the last few years, is primarily 
due to the low-cost housing program sponsored by the public authorities in our 
city, the rising costs of operation of the jukebox route, and the changes in 
the economic structure of our industry, which I shall fully explain later in 
this statement. 

May I call to your attention again at this point, as the above schedule of 
our membership indicates, that our industry is composed of small-business 
men. 

The jukebox business is a very difficult and trying one. Competition among 
operators for the placement of machines in locations is very keen. The operator 
is required to start his activity at 8 o’clock in the morning and is subject to 
call up to 1 o’clock the next morning. He is further required to be on hand 
every day in the week to take care of his service calls. 

The jukebox operator has always realized the importance of establishing 
and maintaining personal and intimate contact with the storekeeper. But, in 
spite of this fact, he is always subjected to numerous demands from his 
customers. These demands require the operators to make concessions and to 
change the type of machines they have for later models. 

At the present time, there are 5 major firms manufacturing jukeboxes. 
They have been producing new models every 12 to 16 months. Up to 3 years 
ago the largest models played 80 to 120 selections. Now, the manufacturers 
are producing 200-selection machines. 

Should a storekeeper see a certain type of machine in another location, he 
immediately notifies his operator of his wish to obtain that particular type of 
machine, which new machine lists about $1,400. In order to meet keen com- 
petition and retain the location, he must purchase that particular machine. Due 
to lack of funds the purchase is generally made under a conditional bill of 
sale, covering monthly payments for a period ranging from 12 to 24 months and 
on which he must pay finance charges. 

Prior to 1942, the average gross income per machine to the operator amounted 
to $5. His cost of operation was as follows: Average cost of a phonograph, 
$350; average cost of records, 28 cents each; average salary for a maintenance 
man, $45 per week. 

Since 1946 the average gross income per machine has increased to about $11. 
However, the cost of operation has increased tremendously, as noted in the 
following schedule: Cost of a phonograph, $1,100 to $1,400; cost of records, 65 
cents each; Salary for maintenance man, $110 to $125 per week. 

Operators must now pay increased Federal, State, and city taxes which did 
not exist prior to 1942. 

For many years the cost of operation including rent, taxes, repairs, parts, 
automobiles, trucks, gasoline, and so forth, have steadily increased. 

The trials and tribulations of the operator have always been great. 

In recent years television has become our principal competitor. During the 
highlight television programs, our phonographs usually are disconnected, thereby 
preventing the playing of our machines. These are the hours that the :uusic- 
loving patrons would ordinarily play our machines and enjoy the pleasure 
of listening to the music of their desires. Thus, competition from television 
has made serious inroads on the income of the operators. 

Over the period of years, I have noticed that very often operators do not 
earn sufficient moneys in the operation of their routes to support themselves 
and their families and, therefore, find it necessary to supplement their incomes 
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by engaging in other businesses. During the past few years, a number of new 
men entered into this business. Due to the cost of operation, they found it 
necessary to liquidate and retire from the business. 

Today, the well-seasoned operator, engaged in this industry for years, also 
finds it very difficult to operate on a fair margin of profit. 

As president of the New York association, I have seen many individuals 
enter into this field with a capital investment. After operating a while they 
unfortunately found it necessary to liquidate the business due to the high cost 
of operation. As a matter of fact, many of our well-seasoned operators, having 
operated for many years, are unable to operate on a fair margin of profit. 
This again is due to the tremendously high cost of operation. 

As a practical example of the prevailing conditions in the industry, may I 
present the financial statement of Lincoln Service, Inc., which I own and which 
has been operating cigarette vending machines and automatic coin-operated 
phonographs since 1830. My corporation owns and operates approximately 
100 phonographs and 400 cigarette machines, all in New York City. 

The operating statement of my corporation’s operations for the fiscal year 
ending December 31, 1957, as prepared by Abrams, Meresman & Co., certified 
public accountants, 545 Madison Avenue, New York City, is as follows 








INCOME 
id mee omoun 
Music income 


Total income 


Inventory, Jan. BR, BP sss 


Less inventory, Dec. 31, 1957. 
Cost of sales_____- 
Gross profit... ._.._. a 
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Parts and repairs: 
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Dues and publications. 
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Net operating profit. 
Less depreciation 
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Less Federal income tax es é 


Net profit for the year 
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Mr. Chairman, may I call your particular attention to the fact that, as the 100 
percent stockholder of this corporation, my salary for the year of 1957 amounted 
to $3,108. In addition, my return on this business, value at $250,000, shows a net 
profit of $4,823.81. 

From my experience I can sincerely say that this statement is typical of the 
majority of operators in my city. 

The proponents of this bill have always viewed our industry as a lucrative and 
profitable one. From my survey over the years, I have found the figures and 
facts presented by them to this committee as being pure guesses and grossly 
exaggerated. They have always looked at the potential gross figures without tak- 
ing the time or effort to break down these figures to the net-profit result. We in 
the city of New York have always looked on the Transit Authority because of its 
tremendous gross income amounting to close to $400 million per annum. In spite 
of the increase in fares from 5 cents to 10 cents, and 10 cents to 15 cents, the 
Transit Authority, due to the rising costs of its operations, has always shown an 
annual deficit of around $30 million. So, too. in our industry gross revenues are 
no indication of our actual net return, 

A number of operators in New York City, including myself, have attempted to 
institute a 10-cent play on our phonographs. Unfortunately there has been 
resistance to this on the part of our patrons, with the result that in many instances 
the 10-cent play was converted back to 5 cents. In spite of this, the costs of 
operation keep mounting steadily so that up to the present, the 10-cent play has 
not had appreciable effect on our net return. 

Our industry, as well as many others, hoping to remain in business should 
strive ahead with innovations, new ideas, and new features. 

Yes, the automatic-phonograph industry has grown, but this growth required 
the investment of millions of dollars on the part of the manufacturers and the 
operators. 

This committee can readily recognize that the phonograph machine has been 
accepted for nearly 70 years by the public for its music appreciation, and will be 
accepted for many years to come, providing the phonograph industry is not 
controlled or governed by monopolies seeking congressional action to obtain 
performance rights fees. 

The automatic-phonograph industry has made the jukebox the show window of 
the music industry. Popular hits are made through the medium of the jukebox. 
It is, therefore, reasonable deduction and an accepted fact that the listening 
public purchases records from local retail record stores, thereby proving that the 
jukebox also acts a medium of selling records. And, because of this medium, the 
income to the composers, authors, and publishers is greatly increased. Record 
companies, diskjockeys, editors of music publications, as well as composers, 
authors, and publishers, are the first to recognize the great importance of juke- 
boxes in stimulating the sale of records. 

Jukeboxes play a great role in our musical life, bringing music to the people 
when they want it. For America is a singing and dancing land, and the coin 
machine helps us spread our own vast musical culture. 

From comments made by record companies, we are told that the automatic 
phonographs are the most impressive means of record exploitation for com- 
posers, artists, and performers. In past years, many composers, artists, and 
performers requested my assistance in placing their records in the jukeboxes, 
realizing the great importance and value of the jukebox. Quite often a number 
of records are distributed free of charge to the operators by the artists in order 
to popularize their recordings. 

It is, indeed, my pleasure to advise the gentlemen of this committee that our 
association has, during the past years, under our public relations program, con- 
tributed at least 250 free-playing jukeboxes to the following groups: 

(a) Police athletic league centers. 
(b) Playground centers. 

(c) Hospitals. 

(d) Schools. 

(e) Churches. 

(f) Synagogues. 

(g) Orphan homes. 

This program is intended to aid the underprivileged and to curb juvenile 
delinquency. 

The jukeboxes have proved to be a fine medium for the development of musical 
appreciation in children. These children, being receptive to certain songs, 
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undoubtedly request their parents to purchase the records that they like, which 
directly increases the income to the composer, author, and publisher. 

The jukebox has always been recognized as the poor man’s form of enter- 
tainment. It is accepted as the public’s form of entertainment. Music is fur- 
nished through this medium where young people want to hear it. 

With the exception of a handful of operators, the jukebox industry still oper- 
ates today at 5 cents per play, 2 plays for 10 cents, or 6 plays for 25 cents. In 
seattered sections of the country, operators, in an attempt to meet rising costs, 
have converted their machines in some instances so that the insertion of 10 
cents would produce 1 play and the insertion of 25 cents would produce 3 plays. 

I have watched these experiments very carefully, on behalf of the New York 
operators, and I have learned that in every instance where the price of a play 
was increased, player resistance was so strong that the number of plays on a 
phonograph decreased almost 50 percent, so that the net increase in gross take 
out of the machines where the price was increased was very small. The oper- 
ators in New York have concluded that the operating end of the jukebox busi- 
ness will be much healthier if more persons play the jukeboxes and, therefore, 
have refused to increase the price of a play of a tune. 

We feel strongly that our salvation to withstand all inflationary pressures 
that have affected every business in the country is to get more people to play 
our jukeboxes. 

In neighboring territories where attempts were made to increase the price 
of a play, the operators were forced to return to the original 5 cents per play 
because the results were far from satisfactory. 

I therefore respectfully submit that all talk about 10-cent play by the pro- 
ponents of S. 1870 is meaningless, as such play has not changed the economic 
victure as to either the gross or net earnings of the operators. 

The passage of S. 1870, in my considered opinion, would— 

1. Cause the removal of a large number of machines from locations which 
would become unprofitable to operate. 

2. Reduce the purchases of new record releases. 

3. Reduce the purchase of new equipment. 

4. Reduce prompt service to the location. 

5. Reduce the income of the storekeeper and the operator alike. 

6. It would destroy the jukebox industry as we know it today. 

The Federal law which was written into the United States Copyright Act in 
1909 protected an author or composer by the payment to them of a royalty of 4 
cents per record. 

The same Congress saw fit to expressly protect a phonograph operator from 
paying any kind of tax, license, or fee for performance rights because they real- 
ized that the music operators were providing the greater majority of the public 
with good and inexpensive entertainment. Congress also realized, at that time, 
that the enactment of this amendment would increase the sale of records, thereby 
increasing the income to the composer or author. Congress intended and wanted 
to keep it that way. It has been kept that way for almost 50 years, and I respect- 
fully request this committee to allow it to remain that way. 

This bill, S. 1870, would amend the present copyright law which now protects 
music operators from paying royalties to the performance rights groups, poses a 
direct threat to the very livelihood of every operator concerned with the operation 
of a jukebox route, and would cripple this industry from the manufacturer on 
down to the operator and the location owner. 

The passing of this bill would, in effect, result in the legal confiscation of mil- 
lions of dollars now invested in jukeboxes. It would be fatal to the industry and 
harsher than any burdensome tax measures heretofore passed by Federal, State, 
county, or municipal taxing agencies. 

I have been engaged in the business of owning and operating jukeboxes since 
1938. As president of the Music Operators of New York, Inc., I am familiar with 
all the members of our association and know the various problems of their busi- 
nesses. I am constantly consulted to assist in solving their many problems. The 
problems of an operator of jukeboxes in New York City are essentially the same 
as those of the operator in Los Angeles or Oshkosh. The average weekly income 
of a jukebox in New York City may be somewhat higher than they are in other 
parts of the United States. However, the cost of operation in New York, due to 
higher operating expenses, is somewhat higher than that of the operator in Osh- 
kosh. The average weekly gross income before expenses and after paying the 
location owner his share is between $10 and $11 per week. Knowing the business 
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problem of the individual operators that I represent, I can say without fear of 
contradiction that the imposition of an additional burden of paying a royalty 


would make it impossible for the majority of the members of my association to 
remain in business. 


On behalf of myself, the New York City operators, and the jukebox industry 
altogether, I respectfully urge that bill S. 1870 should not become law. 


Mr. Green. Mr. Sam Cooper. 


STATEMENT OF SAM COOPER, MILWAUKEE, WIS. 


Mr. Coorer. My name is Sam Cooper and I reside in Milwaukee, 
Wis. I, too, am a distributor of the coin-operated phonograph. 

I know you gentlemen are very busy, so I won’t take up too much 
of your time. 

In the capacity of a distributor—I will keep repeating myself—in 
the capacity of a distributor I have been in close contact with many 
operators and we are quite aware that the average operator is having 
a tough go of it now. In fact, the financing is becoming more difli- 
cult for the distributor. In many cases we have had to revert to 
financing the operator ourselves in order to assist him. 

Chairman O’Manonry. Instead of the previous method, which was 
what ¢ 

Mr. Cooper. Yes, sir. Previously we went to banks. We also went 
to various finance companies. In many cases the banks have dis- 
couraged us from taking paper like that. The finance companies are 
turning our paper down now. In many cases the interest charges 
are too high, and it will undoubtedly hurt the small operator. 

Chairman O’Manoney. What is the interest rate? 

Mr. Cooper. rere in our particular area, it has gone up to 814 or 9 
percent per year. That is on the—— 

Chairman O’ M AHONEY. The operators are in debt. 

Mr. Coorrr. Yes, sir; very much so. 

Chairman O’Manoney. And continuously in debt. 

Mr. Cooper. It appears so. It appears so. They are forever buy- 
ing. They are always trying to keep their top locations if they possi- 
bly can, and by doing so, they have to purchase new equipment. 

‘Chairman O’M AHONEY. Well, I must restrain myself from the 
temptation to go into the financial aspects of the matter, this install- 
ment buying, because it is a big factor in the present situation that 
confronts business all over the country, particularly small business. 

Mr. Coorrr. I am sure it does; yes, sir. 

Chairman O’Manoney. Your situation is not unlike that of the 
automobile dealer. 

Mr. Coorer. Well, in many ways, sir 

Chairman O’Manoney. Except you have one advantage. The 
automobile dealer must pay cash on delivery when he gets vhis cars 
from the manufacturer. You have as much as 90 days. 

Mr. Cooper. In many instances, we find that we, too, have to pay 
cash for merchandise. 

Chairman O’Manoney. You do? 

Mr. Cooper. Yes. 

Chairman O’Manoney. For the automatic machines? 

Mr. Cooper. Yes. 

Chairman O’Manonery. The jukebox machine. 

Mr. Cooper. Yes, sir. 
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Chairman O’Manoney. Okay. 
Mr. Cooper. Getting back to the financing of the operator, we 
notice that the borderline operator particularly is having a little 
rougher time as time progresses and we feel that if the small operator 
is taxed by the S. 1870 bill, he will undoubtedly fall by the wayside. 

Gentlemen, I humbly urge a to consider the small operator. 

Mr. Green. Mr. Cooper, what do you believe is the prime reason, 
because of this dilemma that the operators are supposed to be in at 
the present time ? 

r, Cooper. Well, when I first went into the distributing business, 
we were selling jukeboxes at $765 per jukebox. Now, the operator 
has to pay as high as $1,295 per jukebox. 

Mr. Green. Then, according to you, it is the actual cost of the 
jukebox today that is causing 

Mr. Coorer. No. Not only the jukebox cost. The cost of the opera- 
tion of the jukeboxes. Now, when the operators put a jukebox out, 
he has to run down and purchase a hundred new phonograph records 
immediately before he does anything. He has to buy his hundred 
records. That is another point that wasn’t brought up. 

Chairman O’Manonry. You are not serviced by the manufacturer 
with the records. 

Mr. Coorrr. No, sir. 

Mr. Green. I think that is all. 

Senator Martone. I would like to ask one question. 

Chairman O’Manonry. Yes, indeed, sir. 

Senator Martone. What would be the price asked if this provision 
were eliminated from the law for the use of the songs? Would it be 
a negotiated price or a set price for any song that you might use? 

Mr. Coorrr. Well, sir, that I am not familiar with. I can’t—— 

Senator Martone. You have no idea what the price would be. 

Mr. Coorrr. No, sir; that is the debate here, I believe. The bill 
has no provision for fixing the price. 

Chairman O’Manoney. That is one of the questions before the 
committee. 

Senator Martone. Whether or not it will be written into the bill? 

Chairman O’Manoney. Yes, sir. 

Senator Martone. Do you have any idea of what the income is to a 
songwriter or a song which is considered a popular song? 

Mr. Cooper. Well, sir, I was here the other day when they had 
various songwriters testifying, and incidentally it was a pleasure to 
see them all and I do recall many of the old songs that were men- 
tioned here. However, I failed to hear any of the popular song- 
writers here. 

I notice in our phonograph records of late they have the more popu- 
lar records ,and I did fail to hear the reports on those songwriters. 

Senator Martone. You have no idea. 

Mr. Cooper. I have no idea. 

Senator Marone. I suppose that is part of the record that has gone 
before. 

Chairman O’Manonry. Oh, yes. 

Senator Martone. That is all. 

Chairman O’Manoney. Thank you very much. 

Next witness, please. 


(Mr. Cooper's prepared statement is as follows :) 
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STATEMENT OF SAM Cooper, Music MACHINE DISTRIBUTOR, IN OpPposITION TO S. 1870 


My name is Sam Cooper. I am 42 years old and reside at 6225 North Lake 
Drive, Milwaukee, Wis. I am married and have three children. I am a member 
of the congregation, Temple Beth Israel, and the Milwaukee Chamber of Com- 
merce. I am the manager in Milwaukee of the Paster Distributing Co., which is 
a distributor of coin-operated phonographs, amusement games, and vending 
machines. I have been connected with the distribution of coin-operated equip- 
ment for over 11 years and my company sells in the States of Wisconsin, Minne- 
sota, lowa, North and South Dakota, and the Upper Peninsula of Michigan. We 
sell music machines primarily to operators and occasionally to jobbers. 

During the 11 years which I have been in the business of selling coin-operated 
phonographs, along with other coin-operated amusement machine games and 
vending machines, I have been aware of the repeated efforts as far as music 
machines are concerned to eliminate the exemption which they have had since 
the 1909 Copyright Act from the payment of license fees or royalties. I have 
always felt very strongly that such legislation was undesirable and would, if 
enacted, work very serious economic damages to the entire industry. This is 
the first time I have had the opportunity to testify in opposition to such legislation, 
and I hope that I can impress this committee with the facts on which I base my 
opposition. I often get the impression that not only ASCAP and the performing 
rights societies think that the jukebox business from top to bottom is tremen- 
dously lucrative, but that attitude is also often refiected by the general public. 
Invariably when State, city, town, or township officials are searching for addi- 
tional sources of revenue, they increase the license fees of the operators and 
look to his personal property tax returns. I hear these complaints from operators 
all the time. 

The operator’s position in our economy is not particularly unique. He has 
had to face increase in costs for his machines, higher labor costs, higher taxes, 
higher record costs, and about five times as many records per machine as he 
faced 10 years ago. In our distributing area I know that operators have, in 
numerous instances, attempted to increase their revenue by going to 10-cent 
play. This effort has been particularly unsuccessful, and by and large the great 
majority of operators are still struggling to survive on 5-cent play. 

Our distributing company solicits purchases of music machines from at least 
250 operators in our territory. We are currently selling machines to about 150 
customers, and know from our experience and from the other information coming 
to our attention, such as the number of city and county licenses issued, that the 
number of operators of music machines has been decreasing. The principal 
reasons which we attribute this trend is the decrease in earnings which com- 
pelled operators to go into better paying activities. Any additional expense 
such as proposed under this bill would further decimate our business potential. 

In addition to the cost of replacement machines which has increased over a 
period of years, the operator must also employ competent service personnel, in 
many cases factory trained, and somebody to do his bookkeeping. In a great 
many cases the operator himself handles servicing and often the bookkeeping 
is done by his wife. Consequently, the impact of any additional costs is bound 
to be disastrous to a large number of the marginal operators. 

We oppose S. 1870 because, on the basis of our experience with a great many 
operators, we are convinced that the imposition of license fees or royalties on 
operators is going to drive many of them out of business which will inevitably 
be reflected in injury to the distribution business and ultimately the manu- 
facturers. Any attempt to impose license fees on operators strikes us as im- 
practical and unworkable. The average operator keeps the most limited books 
and has no way of determining the number of performances of any particular 
record or any given machine. We know that the operators are already hurting 
because we are constantly faced with the problem of setting up financing that 
will meet their ability to pay. We have had to extend contract terms. We are 
faced with more delinquency charges and we are faced in countering increasing 
difficulty in discounting operators’ notes. To a limited extent we have been com- 
pelled to go into the finance business, arrange special trade-in terms in order 
to see the operators through. 

In conclusion, taking all of the factors relating to the operation of jukeboxes 
which I have mentioned into consideration, I am unable to see how anyone 
could consider the elimination of coin-operated music machine exemption to be 
in the public interest, in the operator’s interest, or in the interests of the com- 
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posers. I respectfuly urge that this subcommittee refuse to give its approval 
to 8S. 1870. 


Mr. Green. Mr. William Hullinger. 
STATEMENT OF WILLIAM E. HULLINGER, DELPHOS, OHIO 


Mr. Huxirneer. My name is William E. Hullinger. I live at 511 
South Canal Street, Delphos, Ohio, and I am the operator of 20 auto- 
matic phonographs. 

In addition to this source of family income, my wife operates a 
beauty shop and earns approximately $2,300 a year. I regularly 
attend the Methodist church and support its activities in my home- 
town. I am also a member of the Masonic fraternity and a past 
master. 

I am here to oppose Senate bill 1870 for the specific reason that 
should it become law I will definitely be forced to dispose of my 
business, and I know of several other men in my community who 
operate music machines who would also be forced to give it up. 

I wish to place all the facts of my operation before this committee 
so that you might obtain a true and clear picture concerning the juke- 
box industry from the standpoint of the majority of operators. 

I personally attend to all the duties required to run my business. 
Ihave no help. I buy the machines; I change the records, service the 
machines, make collections, and try to satisfy my location customers 
in regard to records or other matters involving the operation of the 
musicbox in their places of business. I am also available for service 
repair calls all hours of the night. This is true especially on Satur- 
days and Sundays. This is a time-consuming business. It consists 
of eid work. 

I have with me for this committee’s consideration my tax return for 
1957. This statement shows that during the year 1957 my gross 
income amounted to $11,810.70. My expenses, which include the cost 
of supplies and records, moving and installing machines, delivery and 
auto expense, advertising, utilities, insurance and bank charges, dues 
and subscriptions, legal and auditing expenses, entertainment and 
promotion, rent, interest, and taxes, other than Federal income tax, 
amounted to $7,418.06, leaving me a net profit of $3,392.06. This net 
figure is inclusive of $4,023.20 commissions on real-estate sales, draw- 
ings, and net return on my capital investment. It is obvious that my 
business is not a lucrative one. 

On the basis of these figures, you may well ask how I can live. The 
answer to that is that in the fall of 1956 I took out a real-estate sales- 
man’s license simply because the income from my jukebox operation 
had been steadily going down. In 1957, if it had not been for my 
real-estate sales, I would have had to drop my jukebox business 
altogether. 

If you should read the statement I gave in the committee hearings 
in 1953, you will note at that time I was operating exclusively in a 
play of 5 cents, with 6 plays for a quarter. In the summer of 1956 
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I was forced to commence abandoning the 5-cent play, and at that 
time I started on the 10-cent play. At this time I still have 4 machines 
on a 5-cent play, that is, 6 for a quarter, but the balance of 16 ma- 
chines are on a 10-cent-play basis, with 4 plays for a quarter. As you 
know, legislation to tax the jukebox operator has been proposed many 
times before. I attended a hearing in 1953, and I remember at that 
time that a previous bill, known as the Bryson bill, H. R. 5478, had 
been proposed which would tax the operators, such as I, approximately 
$1,560 per year. It is my understanding that these proposed bills 
have been introduced time and time again at the request of ASCAP 
or BMI, or both of them. I am sure you can understand why I am 
at a complete loss to know how legislation can continue to be intro- 
duced and this industry continue to be called upon to defend against 
it when such legislation has been considered by Congress so many 
times and rejected. 

When I made my statement in 1953, I pointed out that my profits 
then were so small that any additional financial burden would force 
me out of business. Time has proved how correct that statement was, 
since I have been forced partly out of business by reason of additional 
expenses, due to the rising costs of operations. You might ask if the 
business is so poor, why don’t I sell out. My answer to that is that I 
shall be glad to sell out if you will produce a buyer who will pay me 
just a fair price for my business. One reason that I continue in addi- 
tion to the fact that I cannot find a buyer, is the fact that it is a busi- 
ness that I enjoy and I still operate under the hope that conditions will 
correct. themselves and I shall be able to make a reasonable income 
in the jukebox business. 

Since this proposed legislation has been pending, I have talked with 
all of my locations and explained to them the problem of being faced 
with a tax to support a monopoly and a tax which would constitute a 
burden on me and wholly without any benefit to me. These locations, 
just the same as I, vigorously oppose any such tax. Such a tax would 
not only mean a loss to me, but a loss to them as well since so many 
locations are so marginal that an additional burden would require the 
abandoning of such locations, just as the rising costs have already re- 
quired me to abandon five of the locations which I operated in 1953. 

If you are considering the interests of the small-business man and of 
the so-called “little people” who enjoy and patronize the jukebox, be- 
‘ause it is still something they can afford, you will certainly not ap- 
prove such legislation as this. 

I, therefore, respectfully request that this committee give full and 
sympathetic consideration to the economic facts of my business and re- 
ject S. 1870. 

Chairman O’Manoney. Thank you, sir. 

Mr. Boutron-Smiru. Mr. Chairman, one little question. 

Could anybody repair a jukebox or does it require some skill ? 

Mr. Huwuincer. It requires skill and continued education. Ma- 
chines, as you buy newer ones, change and they require different ad- 
justment and things like that. For instance, myself, I can’t fix an 
amplifier, the sound part of it. If I have some trouble with other 
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than a tube or something, I have to get a radioman who has instru- 
re and equipment and pay him outside of that for calls and things 
ike that. 
But mechanically, I could usually do it myself. 
Chairman O’Manoney. Thank you very much, sir. 
Next witness, Mr. Green. 
Mr. Green. Mr. Thomas P. Withrow. 


STATEMENT OF THOMAS P. WITHROW, MIDLAND, TEX. 


Chairman O’Manonry. Good morning, Mr. Withrow. Your state- 
ment will be made part of the record following your testimony. We 
appreciate your summarizing it. 

Mr. Wirnrow. I will makea short summary. 

Chairman O’Manoney. It is 10:30 now. 

Mr. Wirnrow. Thank you, sir. 

My name is Thomas P. Withrow. I reside at Midland, Tex., with 
my wife and three children. I operate approximately 100 phono- 
graphs and I also operate cigarette machines. 

I feel that about 40 percent of these phonographs are on marginal 
locations. I feel that if this bill should pass, I will have to pick those 
machines up and I will have to release part of my help. I operate 
these 100 ori with 5 full-time employees and I feel that I 
would be more or less—it would be necessary to give up at least most 
of my jukebox business if this bill should pass. 

Chairman O’Manoney. Well, your story is identical with that of 
the other operators who have testified. 


Mr. Wrrurow. Yes, sir. I will be glad to answer any questions that 


you might have. 

Chairman O’Manonry. Well, I think 

Mr. Wirnrow. Any problems on the part of the operators. 

Chairman O’Manoney. That is what we call cumulative testimony. 
It is repetitious. Different men having the same experience. 

Mr. Wirnrow. Yes. We all have the same experience here. 

Chairman O’Manonery. Thank you very much Mr. Withrow. I 
appreciate your cooperation in helping the committee to adjust itself 
to the time of the Senate. 

Mr. Wirnrow. Yes,sir. Thank you, sir. 


STATEMENT OF THOMAS P. WirHrRow, Music MACHINE OPERATOR 


My name is Thomas P. Withrow. I live with my wife and three children 
in Midland, Tex. I have been in the business of operating music machines since 
1939 in and around Midland. The area in which I operate my machines, the 
Midland-Odessa area, has a total population of 115,000 people, and the principal 
industries are oil and ranching. 

I am a member of the local chamber of commerce, the Lions Club, and the 
Baptist Church. This is the first time I have had an opportunity to testify in 
connection with legislation like S. 1870 which would eliminate the exemption 
of coin-operated music machines from the liability for payment of royalties or 
license fees which has existed since 1909. I have been aware of previous bills 
in Congress which are intended to eliminate this exemption and particularly 
one I recall which would have imposed a license fee of 1 cent per record side 
per week. The present bill, as I read it, contains no limit whatever on the amount 
of royalty or license fee that could be charged me by ASCAP or some similar or- 
ganization, but I do feel that it is probably worse than the earlier bill which 
had a ceiling and which might very well have put me out of business. 

I operate as a sole proprietorship and presently operate 106 music machines, 
of which an average of approximately 100 are in operation most of the time. 
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I also operate about 30 amusement games and about 135 cigarette machines. 
I operate the business with 5 full-time and 1 part-time employee and work about 
48 hours a week myself on management, collection and servicing, and, for all 
practical purposes, am on 24-hour emergency call. About 60 percent of my 
music machines are now 10-cent play, and 40 percent are still nickel play. The 
5-cent play machines are for the most part older machines in slower iocations. 
The 106 music machines with auxiliary equipment, trucks, etc., represent an 
investment of $70,000 to $75,000. My average yearly gross revenue for the 
years 1956 and 1957 was approximately $70,000. My total expenses, not in- 
cluding my drawing account, in 1956 and 1957 averaged $58,000, resulting in 
an average yearly net on the 100 machines of about $12,000. 

I drew $150 a week from my whole operation, including the amusement games, 
and estimate that 70 percent of this, or about $5,500, should be charged against 
the music machine operation resulting in a yearly net on 100 machines in operation 
of $65 a machine, or $1.25 a week. 

In my experience about 40 percent of my music machine locations are marginal, 
or that is, show no profit or actually lose money. However, in a small town we 
are obligated to provide the service if people want a music machine because where 
there are relatively few locations, you cannot afford to pass up one that may 
become profitable. There is no question in my mind but that any royalty based 
on the number of machines or the number of plays would eliminate virtually all 
of these marginal locations. I do not see how I would be able to continue in 
business as I now conduct it. I am certain I would very seriously consider giving 
up the music machine end of the business. 

In discussing the income from my music machine business, I have used figures 
for the years 1956 and 1957 which by and large were pretty good years. Even 
in Texas we know that there is a recession, and I now estimate my business to 
be off between 15 and 20 percent. 

It is my opinion that we, as music operators, are of great value to the songwriter 
in giving him one of his greatest mediums of public exposure for his tunes. 

If this bill should become law, I would be compelled to store at least 40 percent 
of my machines and lay off at least two employees. I feel that this would not 
only be a detriment to my employees and myself, but to the songwiter as well. 

Consequently, I wish to state my opposition to 8S. 1870 and urge the members 
of this committee to vote against it. 


Chairman O’Manonry. Next witness. 
Mr. Green. Mr. Opitz, Douglas Opitz. 


STATEMENT OF DOUGLAS OPITZ, MILWAUKEE, WIS. 


Mr. Orrrz. My name is Douglas Opitz. Iam married and the father 
of twochildren. I live in Milwaukee, Wis., where I operate my phono- 
graph route. I ama member of Christ King Church, the Knights of 
Columbus, and the Milwaukee Association of Commerce. I am also 
president of the Milwaukee Phonograph Operators’ Association. 

I have come here to express my opposition to S. 1870, but I don’t 
intend to go into any more of the details because everything has been 
covered here. 

The only thing I would like to add——— 

Chairman O’Manoney. Your full statement will be printed in the 
record, sir. 

Mr. Oprrz. I am president of the Milwaukee Phonograph Operators 
Association and I just wanted to bring out this point. 

A few years back we had about 70 licensed operators in the city of 
Milwaukee, and right now it is down to 46. And of that, of those 46, 
there are 6 routes for sale now at distress figures. And I am sure that 
if this bill goes through, there will be a lot more routes for sale because 
there are so many marginal locations now. 

ngeoranes O’Manoney. During what period did this reduction take 
place 

Mr. Orrrz. I would say in the last 6 or 7 years. 
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Chairman O’Manoney. Is it more observable now than it was 2 
years ago? 

Mr. Oprrz. Oh yes. 

Chairman O’Manoney. There are—— 

Mr. Oprrz. Economic conditions have changed. 

Chairman O’Manoney. Unemployment. 

Mr. Orrrz. Yes. I don’t know whether that is going to be perma- 
nent or not. We don’t know. But in Milwaukee we still think we 
are fairly fortunate because it is a manufacturing town and there is 


a little more work there than in other parts of the country. But it 
stil! has affected us. 


Chairman O’Manonry. Any other questions? 
Mr. Green. No questions, Senator. 


Chairman O’Manoney. Thank you very much, Mr. Opitz. 
Mr. Orrrz. Thank you, Mr. Chairman. 
(Mr. Opitz’s prepared statement is as follows :) 


STATEMENT OF DouGLas Opitz, MUSIC OPERATOR, MILWAUKEE, WIS. 


My name is Douglas Opitz. I am married and the father of two children. I 
live in Milwaukee, Wis., where I operate my phonograph route. I am a mem- 
ber of Christ King Church, the Knights of Columbus, and the Milwaukee As- 
sociation of Commerce. I am also president of the Milwaukee Phonograph 
Operators’ Association. 

I have been a jukebox operator since 1944, when I started out with a single 
machine. Today, I operate 160 jukeboxes. 

I have come here to express my opposition to S. 1870, not only because it con- 
stitutes a serious threat to my own business but because I feel that it would 
be even more damaging to the thousands of smaller operators all over the 
country. I know that the vast majority of jukebox operators are really small- 
business men, in every sense of the word. They generally operate between 50 
and 60 jukeboxes and handle the entire business by themselves or with one 
employee. They are in no position to survive the additional burdens which 
S. 1870 would place upon them. 

I am rather an exception to the rule in that my own business is larger than 
that of the average operator. In stead of 50 to 60 machines, my operation has 
160 jukeboxes which cover one of the better routes in the area. I also operate 
amusement machines and cigarette vending machines. 

Although as you can see, my business is relatively successful, this does not 
mean that S. 1870 would not substantially injure my jukebox business. Many 
of my jukeboxes are placed in what I call “marginal locations.” By this, I 
mean that even a slight increase in my operating expenses would force me to 
remove approximately 30 of my jukeboxes because they would not meet the 
barest operating costs. Believe me, gentlemen, having 30 jukeboxes out of op- 
eration would be a serious blow to my business. 

As president of the Milwaukee Phonograph Operators’ Association, I am very 
close to the problems of all of the jukebox operators in my area, large and 
small. I have tried to paint a brief picture of what would happen to my own 
business if S. 1870 were made the law. I think it is obvious that a bill that 
could stagger a large operation such as my Own, would virtually wipe out 
thousands of smaller operators. I know what the average jukebox operator 
makes, and I know that he could not survive if he had to pull out almost 20 
percent of his machines. 

Another factor that should be considered here is the effect that this bill 
would have on the value of the capital investment of the jukebox operator. 
If thousands of operators over the country are forced to take their jukeboxes out 
of the marginal locations, thousands of idle jukeboxes would glut the phono- 
graph market, which would result in a substantial depreciation in the value 
of their capital investment. 

Up to this point I have been talking of the damage that S. 1870 would inflict 
upon the jukebox operator. Now, I would like to consider another aspect of 
this bill. Proponents of the bill tell us that the songwriters and composers are 
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not getting a fair deal, and that we, the operators, are getting a “free ride.” 
Now, Mr. Chairman, I do not begrude anybody a “fair deal”; and I do not be- 
lieve in free rides at other peoples’ expense, but the fact is that those charges 
which I have heard bandied about are just not true. 

Last year alone, my jukebox operation, through the purchase of records, paid 
over $800 in royalties. Last year, I bought over 20,000 records for my juke- 
boxes. When I consider the royalties that were included in the price of those 
records and the popularity boost my jukeboxes gave those compositions, it is 
difficult for me to think in terms of an “unfair deal” to the composers, or a 
“free ride” for myself. 

If you gentlemen feel that the songwriters are still not getting enough money, 
S. 1870 doesn’t seem to me to be the way to get it to them. If you really feel 
that they don’t get a fair deal, may I respectfully suggest that one possible way 
to give it to them might be to raise the price of the mechanical royalty a few 
pennies. At least that way, you would be assured that the composers whose 
songs were being played in the jukeboxes would get the money for their per- 
formances, without giving most of it to ASCAP an organization which spends 
enormous sums each year supporting legislation which would drive out of busi- 
ness the largest single group of record purchasers. Besides, the tremendous 
and discouraging administrative burden of clearing records with ASCAP, BMI, 
and SESAC, and hundreds of independent composers would not be placed on the 
shoulders of these small-business men. 

In conclusion, I want to thank you for giving me this opportunity to testify in 
opposition to this bill. I sincerely hope that you will follow the example of the 
many previous committees of both the Senate and House that have examined 
this legislation and found it lacking in merit. 


Mr. Green. Mr. J. H. Snodgrass. 


STATEMENT OF J. HARRY SNODGRASS 


Mr. Snoperass. My statement is short, Mr. Chairman. 


I am J. Harry Snodgrass, one of the owners of Border-Sunshine 
Novelty Co., 2919 Fourth Street NW., Albuquerque, N. Mex., and I 
am also one of the owners of Modern Music Co., 4484 East Tulare, 
Fresno, Calif. 

In addition to these businesses, the last 4 years in my capacity as 
national secretary of Music Operators of America, Inc., I have traveled 
extensively in this country, giving talks attempting to further the 
jukebox industry. I have been in the business known as the jukebox 
business since 1935, 23 years. 

In our Albuquerque operation at the present time, we are operating 
185 jukeboxes. These are all operated within the city limits of 
Albuquerque. Over the period of the last 3 years I have found it 
necessary to reduce my jukebox operations by approximately 80 
machines as continued rising costs have no longer made it possible to 
operate the so-called marginal locations. I am finding as each month 
goes by we are being forced to reduce the size of our jukebox opera- 
tions due to additional marginal locations coming into the picture. 
To combat this trend, we have been forced to enter into other types 
of business to carry the loss we are incurring in our phonograph 
department. Today we are only operating automatic phonographs 
as a necessary evil. We have not shown a profit in our jukebox 
department for over 3 years. This is due to declining grosses caused 
by television and a substantial drop in the patronage in the taverns 
in which we operate the jukeboxes. During this period of declining 
revenue there has been a constant creeping increase in all of our costs. 

At this time I would like to present to you a statement of one of 
our operations, the Border-Sunshine Novelty Co., in Albuquerque. 
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This operation includes five other departments in addition to the 
jukebox department. While this statement is not based upon a pre- 
cise cost accounting system, my auditors and I consider it quite accu- 
rate. My auditors and myself went over our figures and our opera- 
tion carefully and made the allocation on each of the items noted. 
Both my auditors and myself are thoroughly familiar with these 
operations and for this reason we consider this a reliable analysis of 
our jukebox operations. 

This statement is based on a 100-percent—10-cent play for the full 
ear 1957. This gives us a weekly average of $10.37 per phonograph. 
his statement shows that our jukebox department lost $11,400.59 for 

the year 1957. The jukebox department represents approximately 
36 percent of our total investment. I am sure you can understand 
that this is an unhappy statement for me to make—that 36 percent of 
my investment loses money. It happens to be the fact, however, and 
you should know it. 

In my capacity as national secretary of the Music Operators of 
America, Inc., I have visited in about 15 States in the past 2 years. 
These visits have been from as far as Boston to Seattle and from 
Des Moines to Los Angeles. I have found in talking with operators 
in these various localities that my average of $10.37 per box weekly, 
is about the national average. Under today’s operating conditions | 
fail to see how any operator of jukeboxes is substantially changing 
the picture my statement shows in his operation. 

In closing, I have demonstrated to you that I cannot stand to have 
added expense imposed upon me for the benefit of ASCAP, or for 
that matter anyone’s benefit. I am operating at a loss and any addi- 
tional burden placed upon me will mean that I will simply have to go 
out of the jukebox business and discharge all those people I employ 
to handle my jukebox operations. 

I respect uilly request that you reject the proposal to enact S. 1870. 


Analysis of autumatic phonograph department, Border-Sunshine Novelty Co., 
Albuquerque, N. Mez., for 1957 
a ea hb eden eki Minin dickdbbien den nannies! BOO TET. OD 


Expenses: 
Neen een ne renee eipeheneecomeantee 42, 563. 
Accounting and legal 1, 389. 
Advertising 1, 230. 
rit acta caeecasshiatcdeneta tne cocteeipiaticeiiel-teaheeniaebinisciipiinin negieensingnshen 25, 838. 
Insurance 
ard acer see eres cect ehen inde pbamsiinaie eens Sr aesdieinemastaadicata 
License 
Office expense 
Parts and repairs 
I lt cle 
Shop expense 


Telephone and telegraph 

Travel expense and entertainment 
Truck and car expense 

Utilities 


111, 177. 59 


11, 400. 59 
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Chairman O’Manoney. What is the largest single item of cost in 
your operations?! 

Mr. Snoperass. Labor. Labor and depreciation. 

Chairman O’Manoney. Well, labor, of course, is the highest pro- 
portion of almost anybody’s business because that is the expense of 
paying the human beings who do the work. 

Mr. Snoperass. Keeping us all alive. 

Chairman O’Manoney. How about the materials that you need in 
the business ¢ 

Mr. Snoperass. Such as replacement parts and records? Of course, 
the largest item in materials would be records. I believe our record 
purchases—— 

Chairman O°’Manonry. How about machines? 

Mr. Snoperass. Well, yes. When I say depreciation, I mean the 
cost of investment in the machine which has to be depreciated yearly. 
That is the second largest item. 

Chairman O’Manoney. Has there ever been any discussion with 
the manufacturers about the price? All of you operators have testi- 
fied that. the price of the machines has increased from about $750 to 
almost. $1,500. 

Mr. Snoperass. Well, I don’t think any of us are happy about that, 
but the price of automobiles is up about the same proportion, and I 
don’t like that either. 

Chairman O’Manonry. Yes indeed, and it is causing a lot of dis- 
tress among distributors. 

Mr. Snoperass. It certainly is. I think it is a problem that is com- 
mon to every business. 

Chairman O’Manoney. One of our principal difficulties is that in 
spite of increasing unemployment, we have increasing prices for 
everything. Inflation goes on while employment goes down. 

Mr. Snoperass. I know I certainly hate to contemplate laying any- 
body off. Weemploy quite a number of people. We are doing every- 
thing we can to keep them working because that is the only thing that 
keeps us alive. 

Chairman O’Manoney. Any questions, Mr. Green ? 

Mr. Green. No questions. 

Chairman O’Manonry. Thank you very much, sir. 

Mr. Green. Mr. Hal Shinn. 

Chairman O’Manoney. Off the record. 

( Discussion off the record. ) 

Chairman O’Manoney. We will take a recess for about 5 minutes. 

( At this point a short recess was taken.) 

Chairman O’Manonry. Back on the record. Proceed. 


STATEMENT OF HAL SHINN, GAFFNEY, S. C. 


Mr. Sutwn. My name is Hal Shinn and [I live in Gaffney, S.C. I 
am 44 vears old, married, and have two children. I am the operator 
of coin-operated phonographs and have been in this business for 12 
years. I ama member of the Rotary Club, chamber of commerce, and 
past president of the junior chamber of commerce in my hometown. 
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I testified in 1952 in opposition to legislation very similar to S. 1870, 
and am even more strongly opposed now, if that is possible, to any 
legislation which would permit ASCAP or any other performing 
rights society to levy a tax on my business. I can assure you, Senator, 
that nothing has happened in my business in the 6 years since [I last 
testified that would make a license fee, however small, any more toler- 
able than it would have been then. 

My situation is very much the same as it was when I last testified. 
I operate through a partnership of which I own 50 percent and the 
widow of my former partner who died in 1955 owns the other 50 per- 
cent. Iam responsible for management of the partnership operation. 

I testified in 1952 that we operated 66 coin-operated phonographs, 
which consists of Wurlitzer, Rock-ola, and Seeburg. In 1952 the part- 
nership operated 66 machines, It operates 66 now and although I 
would like to have expanded and would have if it had been economi- 
cally possible, my competition has become increasingly stiffer. 

As a matter of fact, the locations tell me what to do, what kind of 
machine, what kind of records to put on, and when they want a new 
one. If I don’t do it, my competitor will. So they are the boss. 
My customers, just like the service station or the shoe-store customers, 
the customer is.always right. 

My partnership also operates a record shop in which I sell records, 
sheet music, and small phonographs. In addition, the partnership 
also operates approximately 50 coin-operated amusement machines 
which was exactly the situation when I last testified. The coin-oper- 
ated phonograph operation is run on the same basis as in 1952 except 
that all of the machines have now gone to 10-cent play. On the ques- 
tion of the 10-cent play, I can assure this committee that it does not 
mean that my income from the machines has doubled or anything like 
it and, as a matter of fact, the net income per machine is lower than 
before the increase in price per play. The increase in price per play 

yas necessitated by increased costs for the machines, servicing, taxes, 
and so forth, and has not resulted, for a variety of reasons including 
the business recession, in any increase in the net take per machine. 

As I figure my operating picture, the average take per machine on 
jukeboxes is $8 a week after splitting 50-50 with the location owner. 

And I might add here, Mr. Chairman, that in my territory the 
taxes and license do not come off the top. It comes out of my half. 
All expenses are mine. I mean, the location owner does not share 
that. He would share it 50-50 if it came off the top before the split 
were made. In our case we pay all the taxes and license. 

Mr. Green. I don’t quite follow you there. You state after split- 
ting 50-50 with the location owner. Fifty-fifty of what? 

Mr. Surnn. Of the “take” in the machine. 

Mr. Green. Of the gross. 

Mr. Surnn. Yes, sir. 

Mr. Green. And then out of your 50 percent you pay off the top? 

Mr. Sunn. Yes, sir. 

Mr. Green. All right. Thank you. 

Mr. Surnn. Against this is charged approximately $1 per machine 
a week for State and city taxes. The cost of records runs approxi- 
mately $1.20 per machine a week. 1 depreciate my machines over 5 
years which at current costs amounts to approximately $5 a week per 
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machine. This leaves me $1.30 a week per machine to cover the cost 
of my maintenance, service, and profit, 1f any. I work on an average 
of 10 to 12 hours a "day in the record shop and covering the locations 
and handle servicing every other night. My partnership last year 
netted $10,440 for both partners and this resulted from the operation 
of the record shop and all of the machines including jukeboxes. 

I certainly am in agreement with the position that composers are 
entitled to a return on their songs and I think I am doing more than 
my part to see that they get it. 1 purchase approximately 130 records 
a week for my machines and I have the only record shop in the county 
and sell all of the records bought by my two jukebox competitors. I 
can state from my experience that approximately 50 percent of all of 
the records which are sold in my county go into jukeboxes. 

So at least half the income that the composer and author gets in 
my county is in the jukebox. Whatever it may be, he gets half of it 
from the jukebox, at least half. 

I think from this anyone can see that the jukebox business is con- 
tributing its fair share to the composers. I also know from my ex- 
perience that our local radio station gets the 1 or 2 records of each hit 
which it plays over the air without cost, because the record company 


salesman from whom I buy my records Jeaves the records with me to 
give to the local radio station free. 


The disk jockey comes by and picks them up. 

Chairman O’Manoney. ‘Do you still say “free” ? 

Mr. Suinn. They are free, yes, sir. They give them to me and I in 
turn give them to the station. There is one record for the station. 
I buy mine. They don’t give me any. 

The last time I opposed this sort of legislation the bill specified the 
amount of royalty per record for whic h I would be liable each week. 
The present bill contains no limitation at all on what I would have 
to pay and consequently, as I see it, I would be completely at the 
mercy of ASCAP, BMI, SESAC, or any other similar organization. 
In fact, it looks to me, Mr. Chairman, like I would be infringing on a 
copyright about 200 times a day per machine, which I think is a pen- 
alty of $250 per infringement, isn’t it? Am I correct ? 

I just don’t see how I could do it at all. It doesn’t make any dif- 
ference, as I see it, how fair they intend to be, I couldn’t handle the 
additional bookkeeping work and supervision required to deal with 
them, much less the additional costs of such a tax. As things are 
going now I am finding it difficult to replace obsolete machines and 
bought only three new ones last year. I bought several used ones but 
only three new ones. 

The county in which I operate my machines has a population of 
about 35,000 people and they are engaged primarily in agriculture 
and the textile industry, both’ of which are cur rently pretty depressed. 
The jukebox business 1s one of the first to feel the impact of any busi- 
ness recession and we are feeling it now. That is because we depend 
on the workingman’s surplus money, which right now he doesn’t have. 

In conclusion I renew my opposition to this legislation. I think 
that the committees of Congress have shown good judgment in the 
past in refusing to eliminate the 1909 exemption of coin-operated 
machines. I know that my jukebox business would not have survived 


had this exemption been eliminated, and I haven’t heard any good 
reason for eliminating it now. 
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Chairman O’Manoney. You testified that you split 50-50 with the 
location owner. 

Mr. Surnn. Yes, sir. 

Chairman O’Manoney. What is the normal split between the oper- 
ator and the location owner. 

Mr. Sunn. I think that is pretty well normal. Now, when I said 
50-50, actually the location owner gets a little bit more money than 
I do. 

Chairman O’Manoney. Well, you explained that you bear the 
expenses. 

Mr. Suinn. Well, not only that—— 

Chairman O’Manoney. They are deductible. 

Mr. Surn. If there is any odd change, if it is $21 in there, he gets 
$11 and I get $10. He demands that. " mean, he is not going to let 

me walk out there and split it. 

Chairman O’Manoney. What gives him this hold over you? 

Mr. Surnn. My competition. Just like the hold you have over the 
man you do business with. The man that you are ‘buying from 

Chairman O’Manoney. Believe me, I don't have any hold over any- 
body I do business with. Orthe voters. [Laughter.] 

Mr. Surnn. If you are the customer you are always right. I am 
not talking about the voters. I mean when you go in to purchase 
something. What the man makesa living on. You are always right. 
You have to be pleased. It is up to all businessmen to please their 
customers and make them happy. If we don’t, we won’t be in 
business. 

Chairman O’Manoney. There was another question I wanted to 
ask you. You say you have the only record shop in the county. 

Mr. Suinn. Yes, sir. 

Chairman O’Manoney. Is that the county in which you operate? 

Mr. Suryn. Yes, sir. Oh, I have a few machines scattered into 
adjoining counties. But the bulk of my business is in that one county. 

Chairman O’Manoney. How does it happen that you have that only 
shop ? 

Mr. Sunn. Well, it is not profitable for anyone else to have one. 
It is not even profitable for me to have one, and I have got one because 
I have got jukeboxes. I thought they both would work together. 

Chairman O’Manoney. Isee. Thank you very much. 

Any questions ? 

Mr. Green. No questions. 

Mr. Clint S. Pierce. 


















STATEMENT OF CLINT S. PIERCE, BROADHEAD, WIS. 


Mr. Pierce. My name isC. S. Pierce and I reside at Broadhead, Wis. 
I am past mayor of Broadhead. I am at present chairman of the 
Green County Board of Supervisors. Y have been engaged in the 
automatic phonograph business for over 25 years and I am a partner 
in the firm of C. S. Pierce Music Co., together with my wife, Marie 
Pierce. I am president of the Wisconsin Music Merchants Associa- 
tion, Inc., a nonprofit organization of music operators with a roster 
of over 75 members. I am also first vice president of Music Operators 
of America, Inc., which is the national committee of music operators 
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formed primarily for the purpose of combating legislation inimical to 
the best interests of the jukebox industry. 

Over the years I have had an opportunity to become acquainted 
with the problems of jukebox operators, both locally and through my 
association with the jukebox operators of America nationally. One 
of the most serious problems is an economic one. The cost of play on 
a phonograph for a number of years was 5 cents. In the last decade, 
however, the inflationary pressures which have taken control of our 
national economy have doubled, and in many instances tripled, our 
cost of operation. This includes not only employees’ salaries, rentals, 
cost of records, and taxes, but also cost of equipment. Whereas a 
phonograph would sell for $350 not so long ago, a new phonograph 
today sells anywhere from $1,100 to $1,400. The cost between a fixed 
price and a tremendous cost increase, the jukebox operator has seen 
his margin of profit dwindled to the point where many operators have 
left the business and new operators have found it impossible to estab- 
lish themselves. 


Very reluctantly and under the pressure of economic necessity, 


‘many operators have attempted to convert to 10 cent play. Many 


members in my music association decided to take this step. About 
one-half of the 7,500 phonographs in my locality were changed to per- 
mit one play for 10 cents, three plays for 25 cents. Also, many were 
changed to permit 1 play for 10 cents and 4 or 5 plays for 25 cents. 
The result of this experiment proved very disappointing. Gross 
receipts did not increase substantially, and player resistance proved 
so strong that play dropped about 40 percent. The operators began 
to get complaints from their location owners, who told them their 
customers resented the price increase and that as a consequence many 
of them were deprived of the simple relaxation of music. The op- 
erators found themselves in the untenable position of losing goodwill 
without worthwhile increase in profit. In Wisconsin today we have 
music being sold at 5 cents a record in some areas, 10 cents in other 
areas, with 5 plays for 25 cents in most locations. This condition 
is not healthy. On the gross play in Wisconsin phonographs for 1957 
with some 10-cent play was less than the gross taken in phonographs 
in 1956. In the Pierce Music Co., music operation for the year 1956 
gross per phonograph per week was $6.42. For the year 1957, the 
gross per phonograph per week was $6.13. 

The proponents of S. 1870 are using the supposed swing to 10-cent 
play as an argument to demonstrate that the jukebox operators can 
now assume the burden of paying royalties to them. The best infor- 
mation available clearly proves that this is not the case. The situa- 
tion is grave. Our industry consists of small-business men, many 
of whom have to supplement their income with outside jobs or other 
business. We feel the operator furnishes a valuable service to the 
community by providing top entertainment at the lowest possible 
price. 

The jukebox operators as a group are very community-minded. 
Here in Wisconsin we have a service whereby we rent phonozraphs 
to schools and youth centers for $20 per month. This represents the 
actual cost to us of records and the service. We service these ma- 
chines every 2 weeks and change the records in them. In addition, 
we give these institutions all the money that the machine takes in. 
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We often give jukeboxes to various charitable and youth organiza- 
tions outright. We like to feel that we are doing our bit to help 
the youth in our community enjoy wholesome entertainment. 

We would like to continue all these services and expand them. I 
know that such programs exist in many other States, and it gives 
all of us genuine pleasure to be able to do these things, but this re- 
quires a healthy industry. This requires an industry that is willing 
to carry its load, but one that is not overburdened. This brings me 
to a brief conclusion of 8. 1870. 

Our industry is burdened with Federal, State, county, and city 
taxes and license fees. Every time an operator buys a record he is 
paying a royalty to the songwriter and publisher at the rate of 4 
cents per record. Now BMI and ASCAP and many others are seek- 
ing a free hand to impose additional royalty payments upon us. If 
this bill becomes law, it will create an impossible situation because 
our industry cannot stand the added load which would be placed 
upon us. It will drive these small-business men out of this line of 
endeavor and as a result it would adversely affect the storekeepers, 
the record companies, the performing artists, and the composers them- 
selves. 

I respectfully submit that the equities in this situation lie entirely 
with us and that this committee in its considered judgment should 
firmly and completely reject S, 1870. 

In closing, Senator, I wish to oppose any enactment of S. 1870. I 
feel that the operators as a whole are not in a position to stand any 
further burden in the form of tax, in any form, on the jukeboxes. 
Many operators like myself have to have other lines to make this juke- 
box business pay. 

In a conversation on the telephone with my office last night in Wis- 
consin, I was informed, that for the first 3 months—that would be 
January, February, and March—of 1958 the gross intake on our 
jukeboxes was $2,100 less than in 1957, which is a year ago. 

Mr. Bouron-Smirn. Mr. Chairman, may I ask a question ¢ 

Chairman O’Manonery. Yes, indeed. 

Mr. Borron-Smiru. Do the actual operators find it easier to get 
credit from the banks to finance the machines? 

Mr. Pierce. Well, I happen to be a bank director myself and a few 
years ago the banks were very anxious to take phonograph operators’ 
paper. Today they frown on it because so many operators have been 
unable to keep up their payments. Consequently, it is not considered 
top-rated paper. 

Mr. Borron-Smiru. That is all, Mr. Chairman. 

Mr. Green. I have one question. 

Mr. Pierce, in your capacity as vice president of the national or- 
ganization, could you tell us about what is the percentage over the 
Nation in which the play has been changed from 5 to 10 cents? 

Mr. Pierce. Well, I would state that it is not over 50 percent. I 
think possibly this is purely a guess, that the play was approximately 
50 percent. But in the last few months, numerous locations have 
required the return to 5-cent play. 

Mr. Green. A 50-50 proposition. 

Mr. Pierce. I would say not only 50. Probably less. Of course, 
that is purely a guess. It would be difficult definitely to give an 
answer. 
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Mr. Green. Thank you very much. 

Chairman O’Manonery. Senator Morse, do you care to ask any 
questions of the witness ? 

Senator Morse. I have no questions. 

Mr. Prerce. Thank you, sir. 

Chairman O’Manonry. Thank you, sir. 

Who is your next witness ¢ 

Mr. Green. Mr. Eugene Zigmond. 

Chairman O’Manonry. Good morning, Mr. Zigmond. 

Mr. Zicmonp. Good morning, sir. 

Chairman O’Manonny. A voice from Cheyenne. You may pro- 
ceed. 


STATEMENT OF EUGENE E. ZIGMOND, CHEYENNE, WYO. 


Mr. Zicmonpb. Thank you very much. 

My name is Eugene E. Zigmond and I reside in Cheyenne, Wyo. 
With my father, ‘Andrew Zigmond, and my brother-in-law, Zoltan 
Gancz, who are associated with me in a partnership known as Chey- 
enne Music Co., I am engaged in the operation of a phonograph and 
record shop in Cheyenne and in the operation of approximately 140 
jukeboxes at as many locations in Cheyenne and vicinity extending 
out to a radius of about 100 miles. 

I am married and have two children. I am active in my synagogue 
and in many civic and community organizations and activities in 
Cheyenne. 

Here, Mr. Senator, may | interject one little statement I would like 


to make. I want to contradict the testimony given by Mr. Stuart 
Hamblen the other day in which he called the jukebox industry a 
parasite industry and lower than horse thieves. I am nota ee 


and I am not lower than a horse thief. I thought I would li 
that straight. 

Chairman O’Manonery. Well, those of us who sit on congressiona) 
committees make allowances for statements that are being made by 
witnesses on all sides of every controversy. 

Mr. Zicmonp. I realize that, but I thought I would like to get that 
in the record, Mr. Senator. 

Chairman O’Manonery. Okay, sir. You are entitled to defend 
yourself. 

Mr. Ziamonp. My father, my brother-in-law, and I have been en- 
gaged in the jukebox business for the past 4 years. In addition to 
ourselves, who are the partners, we employ four other people in this 
business. These include 2 mechanics and 1 routeman, and also 1 tele- 
phone operator. I serve as a routeman myself and take care of some 
70 machines. Another routeman, assisted occasionally by my brother- 
in-law, takes care of the rest of our machines. We also operate at our 
various loc: ations approximately 250 coin-operated amusement ma- 
chines of various types. We maintain servicing of our machines on a 
7-day week basis at all operating hours of the day. 

Up until the end of 1957 our jukebox operation included approxi- 
mately 100 machines. We have acquired our additional machines and 
locations, amounting now to about 140, only in recent months. 


e to get 
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We acquired these additional machines and operations from 3 
other operators who sold out to us, as we understand, because they 
could not make a go of the business. 

Now that we have actively operated our jukebox business for the 

ast 4 years, we have found that it is an extremely marginal one. Our 
investment in equipment, including service trucks, routeman’s car, 
and shop tools, as well as the music machines themselves, amounts to 
approximately $160,000 at this time, and up until the end of 1957 to 
approximately $120,000. Our operating costs in wages, record pur- 
chases, and other items of overhead, leaves very little return to us even 
in normal times after these are deducted from our gross receipts. 

The following figures which were prepared by our accountant for 
our jukebox operations alone, for the year 1957, indicate all too well 
the precarious nature of our business and indeed the fact that we 
sustained serious losses : 


Statement of Hugene FE. Zigmond 
Income (coin-operated phonographs) 


Less cost of sales: 
Record purchases 6, 361. 5 


14, 089. 
20, 450. 


Gross profit 30, 446. 16 


Less expenses : 

Advertising 342. 91 
Bank charges 85. 66 
Cash shortage 29. 25 
Contributions 131. 50 
Depreciation 80, 196. 99 
Dues and subscriptions 64. 00 
Ientertainment and sales promotion 245. 44 
Freight and postage 187. 77 
Insurance 515. 44 
Interest 1, 156. 

Legal and accounting 192. 13 
Machine repair 2, 533. 42 
Miscellaneous c 398. 

Office supplies 157. 17 
Rent 825. 00 
lh hi hlehdebeia di ncbaprcpaicesintnaniose 98. 

Taxes and licenses 1, 095. 23 
Payroll taxes 272. 09 
Telephone 411 .99 
Travel expense 659. 98 
ed bat scene irece na cachet cone a eaeesew ends ener aneren ainegen eoersc creates 1, 311. 00 
Utilities 323. 21 


41, 233. 12 


Net profit (loss) mas (10, 786. 96) 


The foregoing schedule does not include any allowance for cost or return on 
net capital. It does not include any compensation for the three partners. 

The foregoing schedule does not include any allowance for cost or 
return on net capital. It does not include any compensation for the 
three partners. 

Chairman O’Manoney. I notice, Mr. Zigmond, that the biggest item 
in your expenses is depreciation. ; 
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Mr. Ziagmonp. Yes, sir. 

Chairman O’Manoney. $30,198.99. I take it that is depreciation on 
the machines ? 

Mr. Ziamonp. Yes, sir. 

Chairman O’Manonry. You have the same experience that other 
operators who have testified have had with respect to the changing 
aspect of the installment business ¢ 

Mr. Zicmonp. Yes, sir. We have a new model staring us in the 
face every year that we have to contend with, and you know, sir 

Chairman O’Manoney. Do you have to bear the burden of making 
that adjustment? Do you get—what is the financial arrangement you 
have with the manufacturers ? 

Mr. Ziamonp. Well, we have a financial arrangement with distribu- 
tors, sir, in this respect, in that we buy it on a contract basis. We buy 
the music machines on a contract basis. 

Chairman O’Manoney. From a distributor ? 

Mr. Zigmonp. Yes,-sir. 

Chairman O’Manonery. Not from a manufacturer. 

Mr. Ziamonp. No. We buy from the distributors in Denver. 

Chairman O’Manoney. I see. 

Mr. Ziemonp. We buy from Wurlitzer, AMI, from Seeburg, and 
some from Rockola, too. 

Chairman O’Manoney. You say from them. You buy those ma- 
chines from a Denver distributor or direct from a manufacturer? 

Mr. Zicmonp. Well, the distributors in Denver—there are four of 
them. Each one of them represents a different phonograph company. 
Each one sells a different phonograph. In other words- 

Chairman O’Manonry. What I am trying to determine is whether 
these distributors with whom you deal are independent operators, as 
it were. 

Mr. Ziamonp. Yes, sir; they are. 

Chairman O’Manonery. They are not the manufacturers. 

Mr. Ziemonp. Oh,no. No. They are not. 

Chairman O’Mauonry. They operate under contract with the 
manufacturers. 

Mr. Ziamonp. That is right. They only represent the manufac- 
turer in that sense in that they sell, for instance—R. F. Jones Co. in 
Denver sells Seeburg, you see. 

Chairman O’Manoney. Well, what is the arrangement between R. 
F. Jones Co. and the Seeburg Manufacturing Co. ? 








Mr. Ziemonp. That, sir, 1 am not prepared to say because I don’t 
know. Tobe honest with you 

Chairman O’Manonry. The testimony here would indicate that 
generally it has been about 90 days credit, whereas the operator has 
to give a long-term installment-payment conditional sales contract. 
What is your longest term ? 

Mr. Ziagmonp. Thirty months, sir. 

Chairman O’Manoney. Thirty months. 

Mr. Ziamonp. Yes. 

Chairman O’Manonry. What is your lowest downpayment? 

Mr. Zicmonp. Well, I would say approximately one-third of the 
cost of the phonograph. We would have to—we have to pay approxi- 
mately one-third down. That is to say, they accept a reasonable 
trade-in, for instance, or else cash. 








190 MUSICAL COMPOSITIONS ON COIN-OPERATED MACHINES 


Chairman O’Manoney. That is what you have to pay. 

Mr. Ziamonp. Yes. 

Chairman O’Manoney. Now, when you are dealing with the loce 
tion operator, what is the downpayment, or do you sel] on down- 
payment ? 

{r. Ziamonp. Oh, no; I don’t sell machines. 

Chairman O’Manoney. You don’t sell them at all. 

Mr. Zicmonp. No; I don’t. 

Chairman O’Manonry. You own all the machines that are operated 
in your territory. 

Mr. Ziamonp. That is right. 

Chairman O’Maunoneyr. Do you have a definite territory given to 
you by the distributor or by the manufacturer ? 

Mr. Zicmonp. No. No. 

Chairman O’Manoney. You can go anywhere you please. 

Mr. Zicmonp. Anywhere it is economically feasible. We find it is 
not economically feasible to go any further than 100 miles. In fact, 
I doubt that it is, as a matter of fact. 

Chairman O’Manoney. Now, with respect to the cost of the ma- 
chine, what has been the trend during the 4 years that you have been 
operating ? 

Mr. Ziemonp. Always an upward trend. Always. Never down- 

ward. Always upward. That is to say, our machines cost us more 
than they did 4 years ago. 

Chairman O’Manoney. This income statement is for what period ? 

Mr. ZiagmMonp. 1957. 

Chairman O’Mauoney. In 1956 what did the depreciation amount 
to! 

Mr. Ziamonp. Well, I am not exactly sure on that, sir, but I think 
it would be approximately the same figure. 

Chairman O’Manoney. And in 1955? 

Mr. Ziemonp. Yes. My brother-in-law generally takes care of 
these matters, and he would be more conversant with it, but I think 
this is probably true. 

Chairman O’Manoney. When did you get your last new machine? 

Mr. Zicmonp. Oh, just about 2 weeks before—about 3 weeks ago. 
We just got the new Seeburg. 

Chairman O’Manonry. What was the cost of that ? 

Mr. Ziemonp. As a matter of fact, sir, I don’t have—TI still haven’t 
gotten the invoice on those machines. They just sent it out to us on a 
trial basis, more or less. But I would suy they would probably be 
about $1,500. . 

Chairman O’Manonry. Any questions, Mr. Green ? 

Mr. Green. No questions, Mr. Chairman. 

Chairman O’Manoney. Anything more you would care to add? 

Mr. Zicmonp. I have some more here in this testimony, if I may, 
Senator. 

Chairman O’Manoney. Yes, indeed. 

Mr. Ziemonp. In 1954, 1955, and 1956 we netted small profits, but 
plowed them back in equipment improvement. The disastrous losses 
in 1957 were due to the sharp recession that occurred in the second 
half of 1957 which, in the Cheyenne area, was accentuated by the 
severe reductions in force the Air Force is carrying out at Francis E. 
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Warren Air Force Base and by large layoffs of personnel by the 
Union Pacific Railroad. 

The air base is being converted from one of the largest training 
commands of the Air Force to a headquarters for intercontinental 
ballistic missiles. This has involved a reduction in military and 
civilian personnel from about 17,000 to 2,000 or 3,000. Due to the 
change in functions of the base, we have been told that it will prob- 
ably have only a maximum of around 5,000 personnel hereafter. 

Our firm is the principal operator of automatic phonographs at the 
base. Until the reduction in personnel began in 1957, we operated 10 
music machines at the base; we now operate only 5 there. And, be- 
cause of the reduced play on these remaining machines, we make 
collections biweekly instead of weekly, as formerly. 

Elsewhere in the Cheyenne area, our local newspapers to the con- 
trary notwithstanding, our revenues have dropped similarly. 

Only in the outlying areas, Torrington, Pine Bluffs, and Kimball 
(Nebr.) is business holding up at its levels of the previous year. 

About 30 percent of our phonographs are operated on a 5-cent 
or 6-for-25-cents play basis. This includes all of our phonographs 
at the air base, that is, Francis E. Warren Air Base, where we are 
required by the United States Department of Defense policy to 
operate at the basic 5-cent rate. Also the base takes 60 percent of 
the total revenues and our firm takes 40 percent. 

Now, that, contrary to standard practice—we have to sign a 2-year 
contract for 60-40. Most of it is 50-50. We have been advised that 
this 60-40 division is the standard practice at all Air Force bases. 

At our other locations where we changed to a 10-cent single play, and 
3, 4, or 5 plays for 25 cents basis, beginning in 1956 we began to realize 
some increase in our revenues, but this was largely offset by increasing 
costs of administration and equipment. 

I believe it must be evident to anyone that our jukebox business 
cannot stand the financial impact of any increased taxes or music 
performance fees. I can truthfully say that if it were not for our 
other operations—namely, the music shop, the coin-operated amuse- 
ment games, and the sale of radio and television tubes—we could not 
continue our firm’s business. In fact, I believe our situation is similar 
to that of all other operators in our State—none of them could exist by 
jukebox operation alone. 

If this proposed legislation S. 1870, becomes law, it will certainly 
make our Jukebox operations more unprofitable and may compel us to 
close out that end of our business altogether. 

I would like to make one other statement here, Senator if I may, 
to clear up another point, and that is this: While we generally get 
records free from the record companies, I have an instance where 
Capitol Records has a service whereby they charge us a certain stipu- 
lated fee every month. They charge us now for records that are sent 
to us through the mail for trial purposes. In other words, what I 
am trying to say is that the testimony given here that the jukebox 
operators put records on only after they establish themselves as hits 
is not exactly so because not only do we play them before they become 
hits, but in this instance I actually paid for that. I paid, I believe, 
$7 a month. I am not certain about that figure. But I think it is 
around that much. 
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In other words, they would send us anywhere from probably 10 to 
50 records for that $7 for trial purposes only. We put those on the 
jukebox to see if they go, and if they don’t go, we take them off, and 
we have gotten so many of those records on that basis that I have 
had to discontinue that because I don’t know what to do with them. 
I can’t sell them because it specially states on there that it is not for 
sale. It is for promotional purposes only. 

But in this instance I actually paid for the privilege of using 
promotional records. 

Thank you very much, sir. 

Chairman O’Manoney. Any questions, Mr. Bolton-Smith ? 

Mr. Bottron-Somiru. No, sir. 

Mr. Green. Mr. Zigmond, what is the life of a record ordinary 
speaking, the kind that you put on the machine presently. 

Mr. Zicmonp. In my opinion it is about 30 to 40 days. 

Mr. Green. Well, would you interpolate that into number of plays, 
perhaps, the life of the record so it still performs in good condition ? 

Mr. Ziamonpv. You mean as far as the number of plays is concerned. 
Well, I have no way of judging that. But I would say a better 
quality record would probably play over a thousand times. 

Mr. Green. Before it begins to get raspy. 

Mr. Ziamonp. Yes. Depending on the brand itself. 

But actually they do not get that many plays or there are very few 
of them that do. 

Mr. Green. What do you mean exactly by that? No demand for it? 

Mr. Ziemonv. By that I mean this. We have a tabulator system 
on each machine that counts up to 50 plays, and I change records—in 
my instance I change records once a month in some place, in some 
places once every 3 weeks. 

Well, when I come around with a new batch of records to install 
on the machine, I generally look at the tabulator to see which one has 
played the least, and I have found very, very many times when I put 
on a record and let it stay on 3 weeks and found it didn’t get more 
than 5 or 6 plays. So I took them off and had to put a new one on. 
That is common practice amongst all operators. 

Mr. Green. Then what do you do with the old record? Do you 
resell ? 

Mr. Ziamonp. Yes, sir. 

Mr. Green. And what would you estimate ordinarily would be the 
percentage of the resale price as opposed to the original purchase price ‘ 

Mr. ZiamMonv. Well, in my case we got 30 cents apiece. I can only 
speak for myself. We get 302 cents apiece in a retail shop, but some of 
the other operators 

Mr. Green. You mean when you sell it you get 30 cents. 

Mr. Ziemonp. Yes, sir. 

Mr. Green. What is the original cost? 

Mr. Ziemonp. 60 cents. 

Mr. Green. I think that is all, Mr. Chairman. 

Chairman O’Manonry. Anything more you wish to say / 

Mr. Ziemonp. No, sir. Thank you very much. 

Chairman O’Manonery. Thank you, Mr. Zigmond. As one Chey- 
enneite to another, I complemment you on your presentation. 

Next witness. 

Mr. Green. Mr. L. J. Holliday. 











MUSICAL COMPOSITIONS ON COIN-OPERATED MACHINES 193 


STATEMENT OF L. J. HOLLIDAY, GEM MUSIC CO., CHARLESTON, S. C. 


Mr. Hotsipay. Ladies and gentlemen, my name is Lee J. Holliday. 
I come from Charleston, S. C. 

Mr. Chairman, I won’t read my name again. I am in the phono- 
graph business in Charleston, S. C., and I am just going to brief in 
between it. 

Chairman O’Mauonry. Please do. 

Mr. Hotiiway. I operate a hundred machines, and although in 
South Carolina, we don’t have a real association, we have a bunch of 
boys get together from time to time and talk over the business for the 
promotion and clearing up of different situations which arise from it. 

And I have been operating for around 24 years. 

As an operator, not a distributor, I know the problems of most of 
our operators and the little man today in South Carolina, of which 
we have about 250 operators that operate from 25 to 50 pieces, and 
their greatest problem seems to be the upward trend of machines, 
records, and other things. 

The average play of a record is about 6 weeks, and we buy records 
from the distributors after they have been cut. In other words, when 
the record gets cut by a distributor, he sends around a salesman to see 
us, and that salesman says, here is a record. I think it is going to 
be a hit. 

So we play it and listen to it. And we buy proportionate to our 
machines what we think we will use. We buy 10 of it if we don’t 
think much of it. We have to listen to it. Each section of the 
country has a variation of what tunes they like to play ahead. So 
when we buy those particular records for those particular machines, 
and out of every 100 records that we buy, I imagine that we have 20 
records of what are considered hits, that will probably play 200,000 
times. That is considered a hit, so 1 understand, by the songwriters 
and the distributors. I don’t know whether that is right, but that is 
what they say, anyhow. 

And otherwise we have a lot of promotional records, just like the 
fellow who preceded me said. We get a lot of records that are given 
tous. They used to charge us for them, but we quit paying for them 
because they sent so many artists we never heard about we had to 
stop paying for them because they weren’t profitable. 

Then they sent them out anyway and we put them on various 
machines and tried them out. 

Some of the top artists of today or the period over 20 years where 
the records were given to us by the record distributors. They buy 
direct from the people that cut them. 

And here is a record here that was given to me since I have been in 
Washington that was supposed to be cut yesterday, I mean, this is 
one of the records that we just got. And that is going to be made 
today. The reason | wanted to bring 

Chairman O’Mauonry. You say it is going to be made today. 

Mr. Houuimay. Yes, sir. You see, we got it before it was even 
processed. We hear them first. Now, they are going to stop making 
them, I mean cutting them, or making them, whatever they call them, 
the records themselves. 

So what I want to bring to the attention of everybody concerned is 
that we get our records long before they are ever even heard of. By 
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the time a record gets to the top of the “Hit Parade,” our customers 
tell us to take them off, that they are tired of hearing them. That is, 
the hits. And the duds, which we also have to pay 67 cents apiece 
for, those are just like now when we take them off, and we have in our 
town 10 music stores, so we don’t have, you know, the privilege of 
being able to sell them in our own stores for 30 cents or 25 cents apiece. 

We give most of ours to orphan houses, teen-age clubs—I mean, the 
old records—and we keep a good many of them cataloged in case 
anybody comes along and wants a record 3 or 4 years old. The only 

record I remember that went more than 6 months was The Merry- 
Go-Round Broke Down. That is a real oldtimer and the first Victrola 
I ever bought in my life from Rockola I paid $195 for the new one 
and today I pay $1,295 for a new one, a new phonograph. My pickup 
truck used to cost me $540. Now it costs $1,890. 

In our business, the records we used to buy used to cost 17 cents 
apiece and if you were able to buy a hundred, they gave you 10 free 
ones. Today, they don’t give us any free ones and we pay 67 cents 
apiece for them. 

a every phase of our business has greatly increased itself, but the 
take. 

I was talking to my auditor awhile back and he told me my business 
was from 3 to 4 percent better profitwise now than it was in 1940 
when I went into the Service. 

Chairman O’Manonery. Better now than it was in 1940? 

Mr. Hoturay. Yes. 3to4percent. Thatisall. But the increase, 
you see—the increase in equipment has made the difference. You 
know, everything that we bought in 1940 was one price. Now today 
they are 3to4times more. I make a profit out of my business because 
I work 15 hours a day from 12 to 6, 15 hours a day. I place the 
machines. I work on them. 

Chairman O’Manonery. You are not operating at a loss, then ? 

Mr. Houuipay. No,sir, I am not. 

Chairman O’Mauoney. Any questions ? 

Mr. Green. No further questions, Senator. 

Mr. Boutron-Ssiru. Mr. Chairman, there is an interesting state- 
ment to me on page 3 of the statement that, “jukebox players with 
whom I have talked have explained that the selection was their per- 
sonal choice, and was played for their personal pleasure.” 

Mr. Hotuipay. I am glad you asked that. 

Mr. Borron-Smiru. Would you explain that ? 

Mr. Hortmay. Yes. In our business, we go around and ask—in 
other words, we go to a man in the street and say “Mr. Jones, or Mr. 
Smith, can you tell us anything we can do to make our business 
better?” I say to them, “When you play a jukebox or automatic 
phonograph, do you put your money in there for the entertainment of 
everybody i in the crowd or for your personal benefit ?” 

He said, “W hen you buy a hat, do you buy a hat to put on other 
people?” I said, “no.” He said, “I select this record of my choice 
and I play it w ith my Siadinay to hear it myself.” 

That is the answer I got from the various people that I contacted. 
Mr. Boiton-Smiru. So you maintain it isn’t a public performance ? 
Mr. Hotumay. Have you ever played a victrola ! 


MUSICAL COMPOSITIONS ON COIN-OPERATED MACHINES 195 


Mr. Botron-Smiru. Yes. 

Mr. Houtimay. When you played that victrola, did you play it for 
yourself or the other people ? 

Mr. Bouron-Sairu. Well, frankly, you asked me the question 

Chairman O’Manoney. The witness has become the interrogator, 
Mr. Bolton-Smith. [Laughter. | 

Mr. Botron-Smirn. On a recent trip, Mr. Chairman, when one rec- 
ord was played constantly by a young couple, the same record, I 
wished for a designation labeled “Silence.” I would have put a quarter 
in. 
Mr. Hottinay. And may I—— 

Chairman O’Manonry. You should know better than to get in com- 
petition with a young couple. { Laughter. | 

Mr. Hortimay. Mr. Chairman, I want to bring up this one thing. 
In my surveys that I have made on locations, I have had many peo- 
ple tell me that they wished the victrola was broken in half because 
they hate to hear the noise and they don’t like to hear them play. And 
I hate to say it, because I am in that kind of business, but it is true. 
And many times I have been told to take the noisy jukebox and throw 
it away. And in the last 3 or 4 years we have had all kinds of pro- 
grams. We are even giving the longhair boys a break. They don’t 
like it but we are giving it to them. And, believe it or not, some 
people are actually playing the stuff. [| Laughter. | 

Chairman O’Manoney. Thank you very much. 

Mr. Green. It might be well if you find some way to put 214 minutes 
of silence on. 

Mr. Hotiay. I believe it would make a hit in some places. I have 
talked to many people that, believe me, don’t like music, many, many 
people. And I have made surveys for people in South Carolina. Of 
course, we are in a peninsular. We are down in the end of the world 
and we have our own peculiarities in our country. But, believe it or 
not, there are a lot that don’t like it. 

Chairman O’Manoney. Thank you very much. 

Mr. Hottipay. Many times with a bad record we put a question 
mark on it and try to get our money back on it, and the people like 
that, too. 

Chairman O’Manoney. I am glad you make a profit still. 

Mr. Hotiway. But I put in a lot of hours. 

Chairman O’Manonry. ‘Thank you very much. 

Next witness. 

(Prepared statement of L. J. Holliday is as follows :) 


STATEMENT OF L. J. HoLLIpAy IN OPPOSITION To 8. 1870 


My name is L. J. Holliday and I am the owner of the Jem Music Co., 8587 
Market Street, Charleston, 8. C. I appreciate the opportunity given to us in 
the automatic phonograph business to appear in person and explain to you our 
business and why the proposed legislation you are now considering is wholly 
unwarranted and would be contrary to the interests of the people whom you 
represent. 

I have been in the business known as the jukebox business since 1934, 24 years. 
The jukeboxes we operate and service are within about an 80-mile radius of 
Charleston. At present there are about 100 of these which we operate. 

In South Carolina we do not have a formal association of jukebox operators, 
but we have had for several years a large committee representing the operators 
and we meet from time to time for the development and promotion of the 
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operating business in South Carolina. I have served in various positions and 
participated in many of the problems of the South Carolina group over the past 
years and, thus, have become very familiar with the operators and their prob- 
lems. I am here today in their interest, as well as in the interest of operators 
everywhere, and in my own personal interest. I assure you, however, that the 
jukebox business is not the only business which I engage in, and I could live 
without the jukebox industry which this legislation is designed to destroy, 
whereas most of my fellow operators in South Carolina who rely on this business 
for their livelihood will lose their livelihood if this bill is adopted. 

Speaking about these operators, I should explain that I am discussing here 
primarily those who operate from around 25 to 50 music boxes. One who op- 
erates less than this number, operates the few boxes only as a sideline, and 
while they merit your protection I am not so familiar with their specific opera- 
tion and am basing my figures and my presentation on my knowledge about 
those who operate 25 to 50 boxes. Of these there are about 250 operators in 
South Carolina. Each has a minimum of one service truck and the necessary 
repair tools. 

The cost of a new machine today is a minimum of about $1,200 which, when 
the financing, insurance, and other costs are added, and by the way, it is through 
financing that most machines are bought, this cost to the operator is in the 
neighborhood of $1,700. In general, our machines are depreciated over a 5-year 
period and this gives you some idea of the amount which must be taken out 
of the machine just to pay for it. 

At present I operate 3 different price ranges. I have some machines which 
are still in the 5-cent play category. I have some which are at 10-cent play, with 
3 plays for 25 cents, and some which are at 10-cent play, with 4 plays for 25 
cents. In a few locations, because of the particular setup and the fact that 
the location is not at a place convenient to many customers, I operate the ma- 
chines with some free-time play. 

I wish to impress on you as well as I know how the fallacy of the arguments 
that I understand have been repeatedly made that we, in the jukebox business, 
are in the public performance business. Over these many years you can well 
understand that I have talked to more users than I would be willing to estimate. 
I have never talked to a jukebox player who considered that he was playing 
for the entertainment of the public. The ones with whom I have talked have 
explained that the selection was their personal choice and was played for their 
personal pleasure. It so happens I have also talked to people who considered 
the playing of music an unwelcome irritation and would have preferred listen- 
ing to no music at all. You can well understand this is not pleasant news to me 
and I would certainly not be mentioning it except that it shows how wrong it is 
to talk about the jukebox as a performance for public entertainment. 

While I do not have detailed figures on my operation with me, I am prepared 
to give you a general picture of the financial aspects of my operation which are 
pertinent to the proposal before you. 

I am sure it will interest you to know that in a brief conversation with my 
auditor before I left, he informed me that the net profit from my jukebox opera- 
tion is now about 3 or 4 percent better than it was in the years around 1940. 
I state to you unequivocally that this jukebox business cannot stand any addi- 
tional taxes or burdens. The cost of records, the boxes, labor and taxes, Federal, 
State, and local, have kept this net profit down so that it is still a marginal busi- 
ness, and frankly in my particular situation, the only reason I continue in it is 
because it helps my other coin-operated machine business. 

In conclusion, I want to voice my strenuous objection to any proposal which 
would place in the hands of a powerful monopoly such as ASCAP the power to 
tax out of existence an industry such as the jukebox operators, which, as every- 
one knows, are small-business men supported by millions of individuals. The 
schoolboys and girls, the truckdriver, the plumber, and in our country the fruit- 
picker, the farmhand, and such, as well as the operator and the location owner, 
would be hurt by this legislation. 

I = your committee, in the interest of small people of this country, to reject 
this bill. 


Mr. Green. Mr. Nicholas E. Allen, general counsel for the Music 
Operators of America, Inc. Mr. Allen will be the last witness, I be- 
lieve, that we have for the opposition to this legislation. 
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STATEMENT OF NICHOLAS E. ALLEN, OF THE FIRM OF ARMOUR, 
HERRICK, KNEIPPLE & ALLEN, WASHINGTON, D. C., GENERAL 
COUNSEL FOR MUSIC OPERATORS OF AMERICA, INC. 


Mr. Autten. Mr. Chairman, my name is Nicholas E. Allen. I am 
a member of the law firm of Armour, Herrick, Kneipple & Allen, with 
offices in Washington, D.C. Our firm represents Music Operators of 
America, Inc., and it strongly opposes enactment of S. 1870. 

I wish to submit my written statement and orally summarize our 
case against the bill. 

Chairman O’Manonry. You represent the organization for which 
Mr. Miller testified yesterday ? 

Mr. Auten. That is correct, sir, with about 3,000 members over the 
country. 

First, repeal of the existing law is not warranted. This law is 
sound, has worked satisfactorily for 49 years and has withstood all 
attempts to repeal it in all previous Congresses. Our industry has 
invested millions of dollars in reliance upon it. It ought not to be 
repealed without the strongest evidence. 

The proponents have submitted demands but offered no evidence. 
As witnesses testified, our people have been on notice for the past 10 
years of possible change in our laws by reason of the many bills 
repeatedly introduced but these bills have been rejected in 11 Con- 
gresses. These rejections should make the law as it is sufficiently 
reliable. 

I would like to recap the essential facts of our industry in round 
figures. There are approximately 10,000 operators. That number 
may be a little less on the national average, but that is about correct. 
There are 500,000 machines. Five-cent play is in effect in not over 
half the country. Ten-cent play has brought no significant increase 
in gross revenues or net. Four thousand dollars or something less 
is average net income. All of our operators are small-business men. 
They buy on the average 5,000 new records per operator a year for 
50 million records total. They pay approximately $2 million in 
mechanical royalties at $200 per operator per year. 

As to taxes, there is a $10 Federal tax—these figures are as of 1956— 
a State tax of $15, a local tax of $12, and the experience is that when- 
ever there is an increase in local taxes, it is always applied to the 
jukebox industry. 

Now these figures we say indicate that any significant alteration of 
the economic structure of the industry would gravely jeopardize and 
compel elimination of marginal locations and drive many operators 
out of the industry altogether. No repeal of a law which serves as a 
foundation for an industry should be tolerated if it would have such 
serious effect. 

One other industry figure I meant to include is with regard to 
resales. At least 50 percent of our used records, I understand, are 
given away. The average, as near as we can get it, for the resale 
price when they are resold, the used records, is somewhere between 
10 and 15 cents a record. 

Our second point. Jukebox operators pay substantially and ade- 
quately for their use of musical records. Jukebox operators, unlike 
other purchasers, make multiple purchases of records. Our industry 
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is the largest single purchaser of records and thus, unlike any other 
industry in the entertainment field, and for this reason alone, we feel 
it is sufficient to justify our exemption from additional performance 
fees. In their estimated purchases of 50 million records our operators 
pay $2 million in mechanical royalties, amounting to some 4900 per 
operator on the average per year. This $2 million figure compares 
favorably with fees paid in other branches of the entertainment in- 
dustry as shown by figures submitted by ASCAP in hearings before 
subcommittee No. 5 of the Select Committee on Small Business of the 
House of Representatives last month. They also compare favorably 
with payments by the motion picture industry which, in 1952, accord- 
ing to the came of the hearings on Bryson bill, amounted to about 
$500,000 per year. 

We understand ASCAP collects no fees from the motion picture 
producers at all at this time. 

Third, imposition of performance fees upon jukebox operators 
would be discriminatory and against the public interest. The propo- 
nents have said we are getting a free ride. The fact is we are pay- 
ing about $2 million or more a year. If anyone is getting a free ride, 
we suggest it is the motion picture industry. Could the explanation 
for this be that major elements of the motion picture industry— 
Warner Bros., Loew-Metro, and the Max Dreyfus group—have 
acquired controlling interest in ASCAP? 

The prejudicial effect on the public resulting from imposition of 
performance fees upon jukebox operators should not be overlooked. 
Elimination of any portion of this industry would deprive the teen- 
agers and working people served by it of the high quality musical 
entertainment they now enjoy. Additional royalties would inevit- 
ably force increases in prices-per-play. Such reduced services and 
increased prices also would seriously disrupt the businesses of loca- 
tion owners. 

Four, jukebox operators could not afford to pay additional per- 
formance fees. 

I ask that your committee consider that operators are small-busi- 
ness men. They earn small profits. They have heavy obligations 
to meet on their machines, purchases of records, and meeting their 
administrative overhead. Many jukebox operations are conducted 
at a loss. The average income is less than $4,000 a year. The op- 
erators pay at least $200 a year. Should they be expected to pay 
more ¢ 

Consider the proposal suggested by ASCAP of license fees of $15 
to $25 per machine per year. Mr. Chairman, that would amount to 
$750 to $1,250 a year per operator, or a total of $7.5 million to $12.5 
million a year from the aoe industry alone. This is almost as 
absurd a figure as ASCAP proposed in 1953 in connection with the 
Bryson bill when they proposed a blanket license fee that would 
have amounted to an average of $1,500 per year per operator. 

Our industry cannot hope to bargain fairly with the great monop- 
olistic performance rights societies with their multimillions of assets. 
Our industry does not have the resources to meet the challenge of all 
three of them, BMI, ASCAP, SESAC. 

The ASCAP operating statement for 1957 shows it spent $4.8 mil- 
lion for administrative expenses including, I might add, over $390,000 
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for legal fees. Obviously, our industry cannot afford such fees. 
Sometimes I wish they could, Mr. Chairman. 

BMI representative testified that ASCAP was a complete monopoly 
at the time of BMI’s formation in 1941. The only difference between 
the situation then and now is that we, the jukebox industry, face 
three such performance societies where BMI faced only one. 

A witness for one of the societies suggested to the committee that 
it go ahead and pass the bill but defer its effective date so as to induce 
us to bargain with them. He explained that he thought we should 
not have to bargain with a gun at our back. Would his proposal 
really do this? Could not the holder of the gun pull the trigger at 
the end of the bargaining period ? 

Five, S. 1870 is Tease le. It doesn’t limit the performance fees 
jukebox operators can be compelled to pay. It subjects them to un- 
limited liabilities and damage suits. 

This bill would make the operation of a jukebox a public perform- 
ance for profit under all circumstances whether in a place of public 
entertainment, a school, a club, or a private home. No other media for 
the performance of musical compositions are dealt with so arbitrarily. 
In no other instances is the performance of a musical composition mab 
ject to the payment of statutory performance fees if it is not given 
publicly soil for profit. 


Moreover, the typical jukebox player selects his song and pays it 
for his own satisfaction and enjoyment, and this is a personal, not a 
public performance. 

Viewed in this light, this is arbitrary and discriminatory legislation. 

We say this bill is unworkable because, first, multiple license by 


unlimited numbers of licensors is possible so that the operators’ lia- 
bility for fees would be unlimited. 

Second, the administrative burden of compliance would be intoler- 
able. The operator does not have facilities to check copyright owner- 
ship of every record he buys. 

Third, the bill would expose the operator to unlimited liabilities for 
inadvertent use of copyrighted records with that license. 

And, fourth, and very importantly, Mr. Chairman, this bill would 
eliminate the jukebox industry as the last free market of records for 
the independent songwriters and publishers. 

Sixth, the vast powers created by S. 1870 should not be vested in 
performance rights societies. 

It has been said the jukebox industry is unique. We say our prin- 
cipal adversary, ASCP, is the unique party before this committee. It 
is a plutocratic oligarchy, vesting in it unlimited licensing powers 
created by S. 1870 would not be in the public interest. We say no 
performance rights society should have these powers over our industry. 
Our time is too limited to fully develop the ASCP story, its system of 
preferred distributions for the small minority that control it, the domi- 
nation of the society by the large publishers, the weighted vote which 
perpetuates control by those at the top. 

Much of this story was developed last month by subcommittee No. 5 
of the House Select Committee on Small Business. We refer, for ex- 
ample, to the statement made there by Oscar Hammerstein, a director 
and dominant figure in ASCAP, that the society is run for the vested 
interest and the control and that it is not run on democratic principles 
for all of its members. 
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We urge your committee to examine that record and to thoroughly 
investigate ASCAP before reaching a decision to vest in it the broad 
powers of this bill. 

We request particularly, Mr. Chairman, permission to enter into the 
record of this hearing excerpts A-1 to A—14 of the House committee 
hearings I have just referred to, which documents much of the ASCP 
story as soon as they are available from the Government Printing 
Office. We understand that they are now in process of printing and 
should be available quite soon. 

One final word regarding our proponents’ arguments. Let us be 
clear about their claims. It is they who seek special privilege, the 
privilege of an exclusive performance right they have never had. The 
jukebox operators seek no privilege. They merely ask for Congress 
to let. them remain free from the taxing powers of the big monopolies, 
ASCAP and BMI. Therefore, in the public interests, Mr. Chairman, 
we urge this committee to reject this bill. 

Chairman O’Manoney. Questions, Mr. Bolton-Smith / 

Mr. Botron-Smiru. Thank you, Mr. Chairman. 

Mr. Allen, have you read these exhibits that you offer 

Mr. Auten. In answer, sir, I have; yes. 

Mr. Bouron-Smiru. Can you tell us in a word the nature of them / 

Mr. Auien. The exhibits include—I have my notes elsewhere—the 
exhibits include, first, an operating statement for 1957. They include 
the distribution to the members of the board of directors. They in- 
clude the receipts of the Society broken down by categories of revenue 
between the broadcasting industry and the other industry. I might 
say specifically some of the things they do show. 

They show that the board of directors of ASCAP in 1957 received 
themselves—and there are 24 of them—31 percent of all the ASCAP 
revenues. 

They show that the board of directors, the 12 board of directors, 
received over $6 million, 60 percent, of the distribution to the pub- 
lishers. They show some 88 percent of their revenues come from the 
broadcasting industry and the remaining 11 or 12 percent from all 
other sources. 

And they show that the largest figure, according to those percent- 
ages, from any other source was around $800,000 which, I might say, 
compares quite favorably with what the jukebox industry contributes 
to the songwriters and publishers directly through mechanical fees. 

There are some 14 exhibits and a number of schedules attached 
to them. 

And, Mr. Chairman, we would like, because we believe they would 
be most useful to the committee, permission to introduce those into 
the record of this hearing. 

Chairman O’Manoney. Well, they will be incorporated by refer- 
ence. Of course, all documents printed at the Government Printing 
Office are available to the members of this committee and it would be 
unnecessary to have them reprinted as part of this record. They will, 
however, be in the file a will be called to the attention of the 
committee. 

Mr. Auten. I will say, sir, we would have introduced them ourselves 
but they weren’t available for copying because they were in the process 
of printing. 
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Chairman O’Manoney. That is right. And they will be available 
to us, and you may be sure they will be examined. 

Mr. Bouron-Smirn. I wonder if that record includes the voting 
power ¢ 


Mr. Auten. The record of voting power—I am not an expert on 
ASCAP—— 


Mr. Bovron-Smiru. Just yes or no. I was just interested. 
Mr. Aten. It does, yes. 


Chairman O’Manonry. Any questions, Mr. Green ? 
Mr. Green. No questions. 


Chairman O’Manonry. Thank you very much, Mr. Allen, for a 
very clear statement. 
(Mr. Allen’s prepared statement is as follows :) 


STATEMENT OF NICHOLAS E. ALLEN IN OPPOSITION TOS. 1870 


My name is Nicholas E. Allen. I am a member of the law firm of Armour, 
Herrick, Kneipple & Allen with offices in Washington, D. C. Our firm represents 
Music Operators of America, Inc., a nonprofit membership corporation, composed 
of approximately 3,000 jukebox operators, whose national headquarters is in 
Oakland, Calif. 

We are strongly opposed to enactment of S. 1870 for the following reasons: 

1. The jukebox industry is founded upon the provisions of existing laws which 
are sound, have worked satisfactorily for 49 years, and ought not to be repealed. 

2. The jukebox industry is the largest single user of musical records and now 
pays substantial and adequate royalties to copyright owners. 

3. The addition of performance fees to the royalties already being paid would 
be discriminatory against the jukebox industry and contrary to the public interest. 

4. The jukebox operators are small-business men, who derive small profits from 
their business and cannot afford to pay additional performance fees. 


~ 


5. S. 1870 would subject jukebox operators to limitless liabilities for perform- 
ance fees and damage suits. 

6. ASCAP’s record of unrestrained self-interest raises serious doubt whether 
it or any performance rights society should be given the unlimited powers which 
would be created by 8. 1870. 

7. The proponents’ principal arguments have already been considered and 
rejected by 11 Congresses. 

INTRODUCTION 


This is the 11th occasion on which the operators of coin-operated phono- 
graph machines, better known as jukeboxes, have been compelled to defend 
themselves against the efforts of ASCAP and its allies to obtain the power to 
license the operation of jukeboxes. ASCAP’s campaigns began in 1926 with 
the Vestal bill, H. R. 10434, in the 69th Congress, and have been pressed almost 
continuously since that time. With their limited resources, the jukebox operators 
can ill afford the expense of defending themselves year after year against these 
powerful organizations with their tremendous resources. We earnestly hope 
and believe that your committee will be so thoronghly convinced of the justness 
of our cause, by the record that is made in these proceedings as well as by the 
record that has been made in the past, that you will reject this legislation. 

These legislative campaigns have become a kind of harassment. Notwith- 
standing the proponents’ unlimited resources, their proposals have never won 
acceptance from any congressional committee. Rejection of their proposals in 
11 past Congresses is persuasive evidence of their lack of merit, unless all the 
committees which considered them were in error. 


I. REPEAL OF EXISTING LAW I8 NOT WARRANTED 


The jukebow industry is founded upon the provisions of existing laws which are 
sound, have worked satisfactorily for 49 years, and ought not to be repealed 
S. 1870 would repeal the third paragraph of 1 (e) of the Copyright Act of 

1909 (17 U. 8. C. 1 (e)), which is as follows: 

“The reproduction or rendition of a musical composition by or upon coin- 
operated machines shall not be deemed a public performance for profit unless 
25062—-58—_—14 
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a fee is charged for admission to the place where such reproduction or rendition 
occurs.” 

It has been proven time and again on previous occasions that there was a 
substantial automatic coin-operated music machine industry in 1909, which in- 
cluded coin-operated phonographs, and that the Congress deliberately determined 
to exclude that entire industry from the performance rights which it created at 
that time for the benefit of owners of musical copyrights. 

For many years the proponents of S. 1870 and similar legislation have con- 
tended that Congress legislated in 1909 with regard to coin-operated musical 
machines that were basically different from present-day jukeboxes and were used 
on an insignificant scale in penny parlors. These contentions were disproved, 
however, as long ago as 1952 in the hearings on H. R. 5473, the Bryson bill, in 
the 82d Congress, as is evidenced by the following statement of Congressman 
Crumpacker, a member of the Judiciary Committee of the House of Representa- 
tives, who previously had expressed the belief that jukeboxes were rather scarce 
in 1909: 

“Mr. CRUMPACKER. If I may interrupt you at that point, I was the one who 
raised the question the other day about whether jukeboxes figured very large 
nationally in 1909. You have persuaded me by the exhibit that was offered the 
other day showing all these different models and also the testimony from the 
trial offered back in 1902 to the effect that there were 75,000 of these machines 
in existence at that day. I must confess I was not around in 1909 and was not 
acquainted with the fact that the jukebox had such a prominence that far back. 
1 do not think we need to belabor that point any further as far as I am con- 
cerned.” [House Judiciary Subcommittee Hearings on H. R. 5473, February 
1952, p. 324.] 

Congress’ wisdom in enacting this provision of the Copyright Act is confirmed 
by the fact that it has been retained for 49 years despite many attempts of 
special-interest groups such as ASCAP to have it repealed. 

A nationwide industry with substantial investments in phonographs, records, 
maintenance equipment, and personnel has developed upon the foundation of 
this legislation. Any legislation which would jeopardize the continued existence 
of this industry ought not to be enacted. 


THE INDUSTRY 


It is estimated that there are approximately 10,000 jukeboxes operators 
throughout the United States, and that they own between 500 and 600 thousand 
machines, and employ a large number of persons to service and maintain them. 
These operators are small-business men. Most of them own and operate on 
the average less than 50 machines, although some operators maintain and operate 
more or less than this. In many instances this is a family affair, the wife and 
other members of the family assisting the operator in performing all the servicing 
and maintenance functions. 

The operators place their machines in various locations, such as restaurants, 
drugstores, ice cream parlors, taverns, bus terminals, and similar places where 
they provide a good entertainment for teen-agers, working people, and others 
who enjoy the best in recorded music. They supply the records and service the 
machines to maintain their good working condition. Jukeboxes when new cost 
from $1,000 to $1,500 each and, because the operators normally cannot pay for 
these in cash, they are usually purchased under conditional sales contracts pro- 
viding for payments in installments over periods of from 1 to 3 years. These 
machines constitute the greater part of the operators’ capital investment. But 
it must be remembered that service trucks and other repair equipment are also 
required. In 1952, in the course of hearings on the Bryson bill, H. R. 5473, the 
accounting firm of Price, Waterhouse & Co., submitted to the House Judiciary 
Committee the results of a survey it had made of a representative cross-section 
of the jukebox industry which showed that the operators’ average investment 
in capital equipment was $34,000 (House Judiciary Committee hearings on H. R. 
5473, February 1952, p. 136). Their capital investment figures today are esti- 
mated to be considerably higher, as also are their operating costs. On the basis 
of an estimated average of 10 new records per machine per month, at an average 
of 50 cents per record, it was estimated that the operator of 50 machines had 
an outlay of $3,000 per year for records alone. With the larger machines now in 
use and the general rise in record prices to an average of 60 cents, it is estimated 
that the average operator expends over $4,600 a year for his records at this 
time. 
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The operators share the gross proceeds from the operation of their machines 
with the location owners, usually on a 50-50 basis. The price per play of a 
record was uniformly 5 cents for many years, and this price still generally pre- 
vails in many parts of the country. Elsewhere there have been advances in the 
price per play to 10 cents a single play, and 3 or four plays for 25 cents. It is 
estimated that the 10-cent price is in effect in about one-half of the country. 
It is too early to judge the ultimate effect of this trend, but as of this date there 
has been a decline in jukebox plays which has accompanied price increases in 
most places, with the result that there has been no substantial change in overall 
gross revenues. We can say, without any doubt, that there has been no signifi- 
cant increase in the operators’ average net profit since the 1952 hearings when 
the Price Waterhouse & Co. survey referred to above indicated an average return 
of $4,835 a year after deducting expenses, and $3,125 after allowing for a return 
on capital investment. Very definitely the average net profit to the operators is 
still less than $4,000 a year at this time. 

This is a highly competitive business. There is keen competition for loca- 
tions. For the operator to obtain agreement for the placing of his machine in a 
location, he is compelled to furnish the most up-to-date and attractive instru- 
ment that can be obtained. Also, he must service the machine and keep his 
record assortments up-to-date in response to players’ tastes. The marginal as- 
pects of a large part of this industry have been indicated in previous hearings— 
there are wide differences in locations, some that a popular and actively played 
and others that are seldom played and operate only marginally or even at a 
loss. These varied conditions are extremely important in assessing the probable 
impact of this proposed legislation. 

Other branches of the jukebox industry include, of course, the manufacturers 
and distributors of jukeboxes. There are 4 major manufacturers and approxi- 
mately 160 distributors who employ large numbers of people throughout the 
United States. They are vitally affected by this bill and any other legislation 
that would be prejudicial to the operators, and their views are separately 
submitted. 

From what has been said above, it is readily apparent that the operators of 
jukeboxes are small-business men, that they have substantial investments in 
capital assets and equipment, that their incomes are most moderate, and that 
any significant alteration of the economic structure of their industry, as by the 
proposed repeal of the existing law, would gravely jeopardize the industry, 
compel the elimination of marginal locations, and drive many operators out of 
the industry altogether. 

Moreover, the adverse effect of such action on the public cannot be overlooked. 
Further increases in price per play and elimination of jukeboxes from locations 
that cannot support these added costs will be the inevitable result. These con- 
sequences can hardly be regarded as being in the public interest. 

No repeal of a law which serves as the foundation for an industry should 
be tolerated if it will have such serious effect as that indicated above. 

Congressman Willis stated this principle very aptly, during the course of the 
hearings on H. R. 5473, when he said: 

“* * * any time you try to disturb something that has taken place for 438 
years, you are going to have some explaining to do unless the equities are so 
strong and the burden is so light that you are not going to cause an abrupt rev- 
olutionary change in the method of doing things in an industry. That is what 
worries me.” (House Judiciary Subcommittee hearings on H. R. 5473, February 
1952, p. 379.) 

Six years have passed since that statement was made, and, thus there is 
even stronger reason to insist today that the law under which this industry has 
grown and served the public should not be repealed or drastically changed to 
its detriment. 


II. JUKEBOX OPERATORS PAY SUBSTANTIALLY AND ADEQUATELY FOR THEIR USE OF 
MUSICAL RECORDS 


The jukebow industry is the largest single user of musical records and now 
contributes substantial and adequate royalties to copyright owners 

‘Out of some 200 million to 250 million popular records which are manufactured 

and sold in this country annually (1954 Census of Manufacturers; the Cash 
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Box, October 24, 1953, p. 4; the Billboard, January 15, 1953, p. 1), it is estimated 
that 50 million to 60 million records are purchased by jukebox operators. It 
has been reported that jukebox operators purchased 60 percent of the total sales 
of 45 r. p. m. records in 1956 (Billboard magazine, May 20, 1957, p. 1). Section 
(e) of the Copyright Act (17 U. 8S. C. 1 (e)) provides for a statutory royalty 
of .2 cents for each song, or 4 cents for a record with a song on each side, to 
be paid to the owners of a musical copyright. Thus, the statutory royalties 
on the records bought by the jukebox operators amount to $2 million a year, 
and are paid directly by the record manufacturers to the copyright owners. 
This is an average contribution by each of the 10,000 operators of $200 a year. 
It is a substantial contribution when viewed in the light of the average net 
return to the operators of less than $4,000 a year. It is substantial, too, in 
relation to the $10 Federal license tax, and the State and local taxes which 
average $15 and $12, respectively (Billboard magazine, May 20, 1957, pp. 82, 84). 

The substantial numbers of the same records that are bought by jukebok 
operators are in striking contrast to the record purchases by radio and tele- 
vision stations, where the playing of one record can reach hundreds of thousands 
or millions of listeners. Obviously the broadcasting station’s payment of a 
4-cent recording fee will have little relation to the entertainment use that is 
made of it. On the other hand, the jukebox operator’s record is selected and 
played by one particular listener, and this use, multiplied by every other identical 
record played by a customer of the jukebox industry, determines the ultimate 
yield to the copyright owner of that recording. The average owner of 50 juke- 
boxes pays 50 times the mechanical fees that are paid by a radio or TV station. 
A hit song that is played on all of the Nation’s jukeboxes provides a royalty 
yield of $20,000 for the one record on which that song is recorded. 

The jukebox industry’s contribution of $2 million a year in recording fees 
certainly compares most favorably with the distribution of approximately $10 
million made by ASCAP to its songwriter members in 1957 from their per- 
formance royalties from all sources. It also compares favorably with the 
licensing arrangement ASCAP has had with the radio networks which at the 
time of the 1952 hearings amounted to $12 million annually. 

Another comparison which indicates the adequacy of the jukebox industry’s 
contribution to the songwriters in the motion-pictures industry. In 1952 that 
entire industry contributed only $500,000 to ASCAP and its members. Since 
that time ASCAP’s licensing of the motion-picture industry has been abandoned 
altogether and we understand it now pays no performance fees to ASCAP. It 
seems strange indeed that ASCAP would give up the licensing of musical per- 
formances by the giant motion-picture industry and at the same time seek to 
exact license fees from the little people who operate jukeboxes. 

Because jukebox operators make multiple purchases of records—one record 
for each of their machines—and because the jukebox industry is the largest 
single purchaser of records and thus is by far the largest contributor of mechani- 
cal fees—it is reasonable and fair to say that they should not be required to 
pay performance fees as well. In this respect the jukebox industry is unlike 
any other industry in the entertainment field, and this reason alone is sufficient 
to justify its exemption from performance fees. 

The jukebox industry makes other contributions to the songwriters by popu- 
larizing their songs and stimulating sales of records and sheet music. Thus, 
the songwriters’ recording fees, royalties from the sale of sheet music, and 
fees from public performances are increased. The jukebox industry has con- 
tributed substantially to the great increase in the popularity of music which has 
occurred in recent years. (See Variety, January 8, 1958.) 
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IMPOSITION OF PERFORMANCE FEES UPON JUKEBOX OPERATORS 
DISCRIMIN ATORY 


WOULD BE 








The addition of performance fees to the mechanical royalties already being paid 
by the jukebor industry would be unduly burdensome, unfair, and discrimi- 
natory against the industry and detrimental to the public interest 

The facts already developed show clearly the extent of this industry’s contribu- 
tion in mechanical fees to the owners of musical copyrights and the inability 


of the industry to withstand any increase in the amount of royalties that are 
levied upon it. 
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The contention often repeated by ASCAP and its allies that the jutebox 
industry has been getting a free ride is demonstrably false. This industry 
pays and it pays handsomely—$2 to $2.4 million a year—in mechanical fees. If 
anyone is getting a free ride, it is the motion-picture industry. Could the 
explanation for this be that major elements of the motion-picture industry: 
Warner Bros., the Loew-Metro group, and the Max Dreyfus group, have acquired 
controlling interests in ASCAP? 

The prejudicial effect upon the public resulting from imposition of perform- 
ance fees upon jukebox operators should not be overlooked. Elimination of any 
portion of this industry would deprive the teen-agers and working people served 
by it of the high-quality musical entertainment they now enjoy. Additional royal- 
ties would inevitably force increases in prices per play. Such reduced services 


and increased prices also would seriously disrupt the businesses of location 
owners. 


IV. JUKEBOX OPERATORS ARE UNABLE TO PAY PERFORMANCE FEES 


The jukebox operators are small-business men; they derive small profits from 
their business; and they cannot afford to pay additional performance fees 
Reference already has been made to the survey of the jukebox industry which 
was submitted to the House Judiciary Subcommittee which held hearings on 
H. R. 5473 in 1952. It was there shown, without contradiction, that the average 
income of the operators was well under $4,000 a year. Our witnesses, who are 
the people best informed on this subject, say unequivocally that the operators’ 
average annual income still is less than $4,000. 

It is indisputable that they are small-business men. They earn very small 
profits. They already have heavy obligations to meet in the financing of their 
machines ; their record purchases; overhead for servicing ; the local, county, and 
State franchise taxes they pay. The addition of performance fees to their already 
strained economy would jeopardize the financial position of all the operators; to 
some it would be a calamity. 

In the 1952 hearings, it was shown that the seemingly innocuous statutory fee 
of 1 cent per record side per week proposed by ASCAP would impose an intoler- 
able burden on the operator, for it would have amounted to at least $1,500 a year 
for the average operator of 50 machines. The extreme unreasonableness of this 
proposal in relation to the operators’ modest incomes made the demise of that 
ASCAP proposal inevitable. 

The operators now pay on an average of at least $200 in mechanical fees each 
year to the songwriters and publishers. We say that is fair compensation for 
the use they make of records, and we say further and emphatically it is all they 
ean afford to pay, and all that the Congress should require them to pay. 

With their limited resources, jukebox operators cannot hope to bargain fairly 
with the great monopolistic performance rights societies with their multimillions 
of assets. The very eixstence of BMI is a constant reminder of the tremendous 
bargaining power of the large performance rights society, and of the great ex- 
tremes to which opposing economic power would have to be marshalled to put 
up effective resistance or countermeasures against the demands of such giants of 
the music world. The controversy which gave rise to BMI occurred between 
ASCAP and the radiobroadcasting industry. At a cost of some $450,000 to the 
radio industry, BMI was organized to provide the bargaining leverage which 
that industry found necessary to deal with ASCAP. 

Both BMI and ASCAP are now adjudicated monopolies. The jukebox industry 
does not have the resources to meet the challenge from both of them that the 
radio industry was capable of utilizing against ASCAP. We appeal to this 
committee to recognize the unfair bargaining position which this bill would put 
the jukebox industry in, and to save us from this threat to our independent 
existence. 


Vv. S. 1870 DOES NOT LIMIT THE PERFORMANCE FEES JUKEBOX OPERATORS CAN BE 
COMPELLED TO PAY. IT SUBJECTS THEM TO UNLIMITED LIABILITIES IN DAMAGE 
SUITS 


S. 1870 would subject jukebox operators to limitless liabilities for performance 
fees and damage suits 


This bill would make the operation of a jukebox a public performance for 
profit under all circumstances—whether in a place of public entertainment, a 
school, a club, or a private home. No other mediums for the performance of 
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musical compositions are dealt with so arbitrarily. In no other instance is the 
performance of a musical composition subject to the payment of statutory 
performance fees if it is not given publicly and for profit. Moreover, the typical 
jukebox player selects his song and plays it for his own satisfaction and enjoy- 
ment, and this is a personal, not a public, performance. Viewed in this light, 
this is arbitrary and discriminatory legislation. 

But the greatest evil of this bill is the power it would confer on ASCAP and 
other performance rights societies to levy limitless fees upon jukebox operators. 

The value of including safeguards in such legislation was advanced by ASCAP 
itself in 1951 in advocating the enactment of H. R. 5473. ASCAP’s counsel then 
made the following statement : 

“Unlike previous bills to repeal the coin-operated machine exemption, H. R. 
5473 couples repeal with certain safeguards which (a) will enable the distributor, 
owner, or operator to obtain a license to perform recordings of the popular 
compositions used in jukeboxes at a low royalty rate without negotiating with 
copyright proprietor or his representatives; and (b) will safeguard the interest 
of the small tavern owner by providing that, if he owns his machine outright 
and if no one else has an interest in the machine or in its receipts, the perform- 
ance is exempt.” (House Judiciary Subcommittee hearings on H. R. 5473, 
October 1951, p. 42.) 

S. 1870 contains neither type of safeguard for either multiple or single opera- 
tions of jukeboxes. 

Counsel’s argument in support of the ASCAP bill of 1951 (H. R. 5478) made 
it clear that the 1 cent per side per record per week royalty which it provided 
was intended to serve as a statutory inducement to secure the operator’s agree- 
ment to a “blanket license.” Counsel declined to commit himself on the amount 
of the license fee that would be imposed, but suggested that the statutory rate, 
totaling $1,500 a year for the average operator, would be used as a guide. 

If such royalties were considered reasonable by \SCAP in 1951 and 1952, the 
jukebox operators can hardly expect to fare any better under ASCAP if the 
present bill is passed. 

The omission from this bill of any statutory standard for the performance fees 
that may be charged is a deficiency that makes accurate assessment of its full 
impact impossible. Moreover, we would point out that no limit can be fixed 
on the operator’s total liability for performance fees as this will necessarily 
depend upon the number of copyright owners and performance societies who 
license his plays. It is the burden of the proponents of this measure to show 
what its effect will be, and to demonstrate that it will not destroy our industry 
and that it will benefit the songwriter and the public. 

The argument often advanced by ASCAP in support of this and similar legis- 
lation, that any aggrieved jukebox operator could obtain a court determination 
of the reasonableness of a license fee, under the 1950 consent decree of the Fed- 
eral court in New York City, is not reasonable and cannot be given any weight. 
Of what value, for example, is such judicial recourse te the small operator in 
San Francisco, or Houston, or Cheyenne, or Milwaukee, or Charleston? Would 
not the cost of such litigation be prohibitive except as ASCAP? And is this a 
determination that the Congress ought to leave without any guidance to a Federal 
eourt? Finally, attention is invited to the fact that the other performance rights 
societies, BMI and SESAC, and the unaffiliated copyright owners are not under 
any similar judicial restraint and there is no comparable “protection” to the 
operators in dealing with them. 

S. 1870 also raises the problem of multiple licensing. Each of the three major 
performance rights societies in the United States can be expected to demand 
license fees from the jukebox operator under this bill. He also could be required 
to make license agreements with any other performance rights societies and with 
unaffiliated songwriters individually. Any one of these could demand royalties 
in any amount. Obviously, the jukebox operator would be under an intolerable 
burden of meeting all licensing demands and of taking adequate administrative 
measures to insure that he does not infringe any copyrighted songs. 

While the jukebox operator does not have to accede to the copyright own- 
er’s demands, he, of course, would be an infringer of their copyrights if he 
does not do so, and he would thereby subject himself to a minimum liability of 
$250 and a maximum liability of $5,000, plus attorneys’ fees for each infringe- 
ment. This liability, incidentally, would be incurred even if the operator 
obtained a blanket license from all the societies, but inadvertently played one 
record that was not in their repertories. 
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VI. THE VAST POWERS CREATED BY 8. 1870 SHOULD NOT BE VESTED IN PERFORMANCE 
RIGHTS SOCIETIES 


ASCAP’s record of unrestrained self-interest raises serious doubt whether it or 
any performance rights society should be given the unlimited powers which 
would be created by S. 1870 

ASCAP’s record of oppression of music users, large and small; its tieup of 
the radio broadcasting industry in 1941 with the resultant formation of that 
industry’s performance rights society, BMI; its army of investigators oper- 
ating throughout the country; its involvement with the Department of Justice 
in antitrust law violations, are matters that have been brought to the attention 
of this and other congressional committees in the past. 

Less light has been focused on ASCAP’s treatment of its own members. But 
from the few statements of songwriters that have come to light, there is strong 
evidence that the principals who are in control of ASCAP are not as concerned 
with the performance rights of “the poor songwriter” and “the poor publisher” 
as they would have us believe. 

Fortunately for this committee, more light has been shed on ASCAP’s internal 
machinations in the recent hearings of Subcommittee No. 5 of the Select Com- 
mittee on Small Business of the House of Representatives, than ever before. 

The enormous size of ASCAP’s operations, its revenues from performance 
fees amounting to $26,588,391.95 in 1957, its administrative overhead of nearly 
$5 million, its system of preferred distribution and weighted vote, by which a 
small minority control the society and siphon off the bulk of its revenues to 
themselves, are all, for the first time, now matters of public record in that 
committee. It is completely clear from that record that this small minority 
determines their own voting power as well as their “take.” Songwriter and 
publisher members of ASCAP presented and documented many complaints of 
mistreatment—failure to log performances on many radio stations, discrim- 
inatory distribution of performance royalties to the detriment of the rank-and- 
tile members, manipulation of the society’s voting machinery so as to perpetuate 
the minority’s control, unsatisfactory grievance procedures, and many others. 

A candid statement of the attitude and philosophy of those in control of 
ASCAP was indicated in the following colloquy between the subcommittee 
chairman, Congressman Roosevelt, and Oscar Hammerstein, a senior member of 
ASCAP’s board of directors, when he was appearing as a witness: 

“Mr. Roosevetr. Thank you. Mr. Hammerstein, the minutes of the society, of 
January 3, 1957, were submitted by counsel and which I would like to make a part 
of the record, and on page 106, I quote you as follows: 

“*T think there is one basic thing that we ought to face, and that is, that 
ASCAP is not and does not pretend to be a democracy. ASCAP is a group of 
property owners. Let us get that into our heads and don’t let us go too far with 
this nonsensical adjective “un-American.” I have heard that several times 
tonight. This is not a group of federated states or a nation or a commune. This 
is more like—that is not the United States; it is more like the United States 
Steel. I do not think that the people who own a whole lot of property in this, 
and many copyrights, are going to take 1 vote, the same vote as the man who 
owns 1 copyright. Don’t think that, and don’t waste our time and don’t waste 
yours; that is not going to happen, for the day it does happen ASCAN [P?] is 
going to be broken up and the devil take the hindmost—and the devil take the 
hindmost—which you repeated—and you know who the hindmost are going to 
be ; the people without the good copyrights. 

“‘T have sat with the broadcasters several times in negotiations. They made 
it very clear back in 1945 when we got a pretty good licking, that what they were 
making a deal for were the top catalogs, not the number, not the quantity of 
compositions, but the quality. This is the strength of ASCAP. And the people 
who have those compositions know it. 

’**T am just as democratic as anybody in this room. I challenge anybody to 
challenge that. But this is not a democracy. 

“*T would like to point out to some of the gentlemen who talked, and especially 
the last one who talked about the board giving all the gravy to itself—I would 
like to point out that it is a long time since Victor Herbert sat on this board. 
George Gershwin never sat on it. It is a long time since Jerome Kern sat on this 
board, and he has been treated all right—these estates have all been treated well 
because they had good songs, not because they sat on the board. They cannot sit 
on the board any more; I wish they could. They were all fine men. 
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“‘*Now this is something I think that we ought to face and not kid ourselves 
about, and stop talking about democracy and un-American. This is a 
corporation.’ 

“Actually, I don’t think it is a corporation. 

“Mr. HAMMERSTEIN. No; it is not. 

“Mr. RoosEve.t. It is not a corporation; is it? 

“Mr. FINKELSTEIN. No; it is not. 

“Mr. Roosevetr (reading) : 

“‘It is not really a legal corporation, it is a group, it is a society—and it is 
a society of property owners. We fought a long time to establish songs as prop- 
erty. There are some people, some tavern keepers and jukebox operators, whom 
I heard quoted tonight, who do not think they are property or they resist it. We 
cling to it. 

“Let us admit we are capitalists, small and large. Whether we like that or 
not, that is what we are, and that is what thye [the?] organization is, a group of 
capitalists, of property owners. Make reforms, make constructive suggestions. 
Criticize the logging, do whatever you please, but please stop this crazy nonsense 
about the vote, the weighted vote. The weighted vote is with us. It has to be 
with us while there is a weighted group of catalogs, and I think you will find, 
your mathematicians, that some of these big catalogs who are so favored, as 
you say, are getting less performance than the small ones. Just look into that 
sometime.’ ” 

“My question now would be that since that group of members is not in the 
ordinary sense a corporation, but that it is in essence one to bring some help 
and protection to the less fortunate, shall we say, of the members who do not have 
the quality or do not have the appeal, and based upon that, that you object to the 
idea of each member having only one vote. Do you still hold that same view? 

“Mr. HAMMERSTEIN. It was all I could do not to applaud my own speech while 
you were reading it. I endorse every word of it. We are doing it on the ground 
of much more material good, of protecting the property we have created. I think 
that the position of people who have a large vote in ASCAP is even better and 
more justified than the position of people who own a lot of stock in the United 
States Steel, because they only paid money forit. * * *” 

In the face of ASCAP’s record and philosophy of charging what the traffic 
will bear, and its ruthless dealings with its own members and the public, it is 
inescapably clear that the vesting in it of such vast powers of life and death 
over the jukebox industry as would be conferred by S. 1870 would be contrary 
to the public interest. 

These powers, we say, in view of the record that has been made, are too great 
for ASCAP or any other performance rights societies to have and to exercise. 


VII. THE PROPONENTS’ ARGUMENTS 


The proponents’ principal arguments have already been considered and rejected 
by 11 Congresses 

There is nothing new in the proponents’ arguments that section 1 (e) of the 
Copyright Act is obsolete, that it grants the jukebox operators a “special privi- 
lege,” that the jukebox exemption is unique, that the operators are getting a “free 
ride,” that they are misappropriating property rights, that they make huge profits, 
that they ought to compensate the poor songwriter and the poor publisher. 

Let us be clear about the proponents’ claims. It is they who seek a “special 
privilege”—the privilege of an exclusive performance right they have never had. 
The jukebox operators seek no privilege. They merely ask the Congress to let 
them remain free from the taxing powers of the big monopolies, ASCAP and BMI. 

When questioned regarding their “property rights” argument, the proponents’ 
counsel have had to admit that there is no such right, and, indeed, they have 
acknowledged that it is a right which they hope Congress will create. This, and 
the other arguments mentioned above, have been met and refuted many times 
before. They have no new validity at this time. 


CONCLUSION 


Enactment of 8S. 1870 is unwarranted 

The existing law is satisfactory, the jukebox industry is founded upon it and 
should be allowed to continue; this industry pays songwriters and publishers 
substantially and adequately in statutory mechanical fees for the record it uses; 
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the imposition upon it of additional performance fees would be discriminatory 
and would benefit none except the select few who dominate the performance 
rights societies. This industry cannot successfully bargain with or meet the 
demands of the performance rights societies; it cannot withstand the limitless 
liabilities for performance fees and damage suits S. 1870 would authorize. And 
finally, S. 1870 would give the performance rights societies the power of life and 
death over this last free segment of the music industry. 


Therefore, in the public interest, this committee should reject the bill. 

Chairman O’MAnoney. The committee will stand in recess for 3 
minutes. 

(A short recess.) 

Chairman O’Manoney. The committee will please come to order. 

Yesterday a songwriter appeared here when the proponents were 
testifying and indicated a desire to appear. I wonder if Mr. Red- 
mond is in the audience now. 

Will some friend of his go and apprehend him and bring him 
before us. 


I think this will be a presentation which will lighten the atmos- 
phere. 

Chairman O’Maunonry. Are you ready to proceed with your prom- 
ised presentation of singing evidence. 

Mr. Repmonp. Yes. Thank you very much, Senator, for this 
opportunity. 


STATEMENT OF JOHN REDMOND 


Chairman O’MAnonry. This is for the entertainment of the 
audience. 

Mr. Repmonp. Isn’t that nice. 

Well, I will tell you that I am in the rhyme-and-rhythm business, 
and I have been in ASCAP 23 years. 

Chairman O’Mauonry. Give your full name. 

Mr. Repmonp. John Redmond. And in doing these songs, you 
know, we had a song come out at Christmas called “Christmas in 
Killarney,” which I wrote the verse of, and I went home to New Eng- 
land at Christmas and stopped to visit some friends there, and one of 
the friends said, “Now, John, last night I put a dollar and a half in 
nickels in for your song. Now, tell me what did you get on that.” 
So I said, “We got nothing.” So he said, “What kind of a business 
is that that you are in.” 

So you can understand that this happens many times with song- 
writers. So I figured rather than go through a lengthy conversation 
of explaining it so many times, that I would try to put it in capsule 
form in rhythm and rhyme. So if I may, to get to the heart of this 
problem is for the Congress and Senate, and I felt possibly if I could 
say, Mr. Senator, or Mr. Congressman, I would make that approach. 

So, with your permission I will just say : 


Mr. SENATOR, Mk. CONGRESSMAN 


Mr. Senator, Mr. Congressman, what’s your fav’rite serenade? 
And how many nickels do you drop in the jukebox just to hear it played? 


Mr. Senator, Mr. Congressman, when the jukebox has your song, 

Did I hear you saying, it’s the song you keep playing all night long? 

You heard that the writer will make a million dollars, the way the money’s 

pouring in, 

The writer’s your constituent, you heard he’s getting 10 percent ev’ry time the 
record gets a spin (Well) 
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Mr. Senator, Mr. Congressman, dance and have yourself a good time, 

But from all of those nickels, that you drop in the jukebox, the writer doesn’t 
get a dime. 

And now I ask you: “Ain’t that a crime?’ 

[Laughter and applause. | 

Mr. Repmonp. I have been here for 3 days, Senator, listening to 
the pro and con of the arguments, and 2 of these, as you know, rhythm 
and rhyme, and I humbly suggest, and I mean humbly, that we add 
another “R,” called “reasoning,” that all parties concerned should 
come up with something that would have more equity for all concerned. 

Thank you very much. 

Chairman O’Manoney. Thank you, Mr. Redmond. I might say 
that many, many people will feel that they would rather have the 
voice with which to sing and the mind with which to write the beauti- 
ful songs of which I think Robert Burns once said, “Let me write the 
songs of the people and I care not who writes the laws.” [Laughter. | 


STATEMENT OF ARTHUR FISHER, REGISTER OF COPYRIGHTS, 
LIBRARY OF CONGRESS, WASHINGTON, D. C. 


Mr. Fisner. Mr. Chairman, I am the Register of Copyrights of the 
United States, which office is located in the Library of Congress. 

I am also at the present time a member of the Intergovernmental 
Copyright Committee, and at the moment for this year, on a rotating 
basis, I am its chairman. This committee is composed of representa- 
tives of different countries of the world and was set up to administer 
the Universal Copyright Convention, of which the United States is 
a party. 

I also happen to be chairman of two other panels in the domestic 
copyright field, 1 on Copyright Revision generally and 1 on Neighbor- 
ing Rights; the latter deals with the rights of recorders, broadcasters, 
and performers. While this panel has not directly dealt with the 
problem which your committee is now concerning itself, it does in- 
clude representatives of many of the groups that have testified here 
in the last 3 days, and on these panels we have been concerned with 
some of the comparable problems to those which have been considered 
here. 

I was born in Chicago and by a coincidence I spent some years in 
the livestock business in the intermountain territory. I am not—well, 
this is, by the way, but while I don’t happen to be now representing 
livestock interests in Montana and Wyoming, that was my first legal 
activity. But since by coincidence some of the other witnesses have 
referred to their western contacts, it might be interesting that I also 
have had many western and midwestern interests. 

Chairman O’Manoney. Perhaps you can sing us a cowboy song. 

Mr. Fisuer. Well, I have only sung those when I was quite alone 
on the range where nobody could learn that I couldn’t keep a tune. 

As Register of Copyrights, we, as is true of this Senate committee 
and of the House committee, have been concerned with the jukebox 
problem for a long time. I recall your remarks at the opening of 
this hearing that you hope this time some favorable and sound solu- 
tion will be found to the problem. 

Certainly from the effort and time we have spent on the matter, 
I hope that that will be the result of these hearings. I do think that 
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the hearings that have been held in the past, which have been ver 
full, have given us a chance to look at most of the problems, as well 
as the solutions that have been suggested here in the past 3 days, so 
we don’t come to this suddenly and without arene had a fair chance 
to consider all the diverse aspects that are involved here. 

Also as Register of Copyrights, I would like to make it quite clear 
that we do not represent any private interests. We are, of course, 
a Government agency. The passage of the bill that is before your 
committee would have no effect upon our administrative operation 
directly because we don’t register performance rights. As with the 
many other copyright problems that we have had to consider—both 
domestically and internationally—we attempt at all times, both I and 
my 250 associates in the Office, to resolve the question on the basis of 
the public interest. 

As you yourself said in opening the hearing, it has been the view 
of Congress in implementing and interpreting the constitutional 
vision that the purpose of the copyright law was to benefit the public, 
to benefit the public by protecting the creator and giving him an 
adequate reward and assuring the integrity of his work, but in the 
last analysis the protection is that of the public interest generally. 

Now, we view the public interest as also including the interests of 
all the distributors, all the users, as well as that ultimate member of 
the public who puts the little nickel or dime into the machine. I would 
like to make it quite clear, and that is one reason why I wanted to 
appear at the end of the hearings because I wished to listen to what the 
various witnesses would have to say on the problems of principle and 
of economics, and their proposed solutions. We are very jealous of 
our record of weighing all the interests because we recognize that a 
bill or a new amendment to the copyright law, or an international rule 
in the treaty field, that would adversely affect any part of the interests 
that publish or distribute or use literary and artistic works could injure 
the whole situation ; and this must not happen. 

Now, I am not going to try to repeat the statements that have been 
meluded in the letters that have been previously filed with this com- 
mittee. There has been a series of them. This matter has been much 
considered in the Library of Congress, as I have said. In my time— 
and I have been in the Copyright Office now for about 12 years either 
as Acting Register or Associate Register, which latter was the second 
position in the office, and now for 5 or 6 years or more as the Register, 
and I have seen this problem considered by several Librarians of Con- 
gress and by several Registers, and I do not want to take time to repeat 
all of the material that would appear in those letters which are on 
file in the records of this committee. 

However, I think it true to say that the conclusion of their consider- 
ation of the problem of the jukebox exemption has led all of the 
Librarians of Congress and Registers to feel that it is an unsound 
exemption inconsistent with the basic principles of copyright law of 
this country, inconsistent with the basic principle of copyright legisla- 
tion in nearly every other country of the world; that it was rather acci- 
dentally adopted in 1909 in a totally different economic situation; and 
that the preferable thing to do would be to repeal it outright. 

This has been the substance of the position taken over quite a long 
term of years. 
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Now, that does not mean that the Librarians of Congress or my pred- 
ecessors and myself have not felt we should not give consideration to 
possible de minimis provisions or otherwise, such as are in the present 
bill. But our view of the problem has been that most of the fears 
that have been expressed here have not been found to exist in this coun- 
try in parallel situations nor in other countries of the world, with which 
we are quite out of step. 

Now, let me just say a word as to the basic issues that are involved 
when I say that. The real question that we are dealing with here is 
the problem of a performing right. I think I might just take a minute 
to deal with that. 

Historically the copyright law began by dealing with copies. And 
this relates also to suggestions that have been made that because roy- 
alties are paid on recorded copies, there is a question as to whether 
the concept of the performing right is sound. This is really the basic 
issue of principle that is involved in the problem that is before your 
committee, Mr. Chairman. 

The reason why the performing right has developed is very simple 
and could perhaps best be illustrated in another field that gets a little 
away from the field of music, namely, the field of drama, one of the 
earliest areas in which the performing right was developed in this 
country and in other countries of the civilized world. 

The reason is very simple, that when a dramatist—say George Ber- 
nard Shaw or someone else writes a drama, even if his work is pub- 
lished, the number of copies that are sold is quite small. The revenue 
comes from the playing. “My Fair Lady” is currently a tremendous 
success on Broadway, as we all know. The number of copies sold of 
the drama itself, however, will be relatively small. The revenue 
comes from the playing, and therefore the laws of substantially all 
countries dealing with copyright have developed the concept that 
rather than placing the whole royalty to reward the creator, the 
dramatist, against the sale of copies, it is more in accord with equity 
and it is more practical to permit him to collect a royalty from the 
actual performance of his work, namely, the playing of the drama 
in whatever form it may appear, and the same thing is true in music. 

Look at the figures in music. Long before my time the sale of 
sheet music was the principal thing, but today the figures we get from 
our economic studies show that the gross revenue is from $8 million 
or $4 million from the sale of sheet music. The income from the per- 
formance of the music, the performance right, is many many many 
times this. It is, for example, a major factor in carrying broadcast- 
ing. The gross income from all broadcasting today—truth to tell 
including both the pictures and, as other witnesses have said, sound— 
runs in the neighborhood of $2 billion annually in this country today. 

One must compare the reasonableness and equity of rewarding the 
composers of America or the dramatists of America by permitting 
them to collect royalties only against the sales of copies of their dramas 
or only for sales of copies of fixations of their compositions in sheet 
music and in record form as against permitting them to collect against 
actual uses. Therefore in the United States and in the other countries 
of the world the fundamental principles of the performing right has 
been adopted with respect to these literary and artistic works that are 
performed. 
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The most direct method of rewarding the creator is to adopt a legal 
principle and provide some mechanism that permits him to collect 
against the performance. 

There was for some time a hole in our law with respect to the per- 
formances of literary works. When the law first developed, nobody 
thought much of the performances of poetry or the performances 
of books, and your subcommittee and the Senate Judiciary as well as 
the House Judiciary Committee faced this issue in my time since I 
have been Register, and they decided that because today poetry is 
now being recorded and used on broadcasting and ioches are now 
being read on broadcasting, that it was only proper that that hole 
should be closed. 

So, within the last half dozen years Congress itself faced the issue 
with respect to the performances of poetry and literary works in 
addition to dramas and music, and extended the United States copy- 
right law so that there could be a royalty paid by the users for per- 
formances of poetry and literary works rather than saying the poet 
or literary author could only collect from the sales of the copies of 
his work. And the equity of this is shown by the relative figures of 
the income from the sale of copies as against the more direct revenue 
from the performance of those works that are appropriate for 
performance. 

Now, coming down to the jukebox issue, the most conspicuous thing 
that. we see, basically, is that if music is used for live purposes today 
in the modern world, in a little tavern, for example, where you have 
a 4- or 5-piece orchestra, the principle of the performance right is 
accepted and the music which is there performed pays a very modest 
royalty for the performance as against the sales of the sheet music. 
But in that very same institution, if you substitute for the live music 
a mechanical machine, then under this strange exemption which has 
an early historical origin, the principle does not apply, and the ma- 
chine, which is certainly commercial because it is operated by coins, 
is exempt. 

Now, this is inconsistent with the general evolution of the copyright 
law in this country and the copyright law of every other country in 
the world, I believe with the possible exception of Canada which 
has adopted a reciprocal situation because they do not feel it is fair 
that they should pay royalties for American compositions on juke- 
boxes and get none themselves, and the Royal Canadian report that 
is just out within the last few weeks considers the inequity of this 
and recommends that it be modified if the United States will modify 
its law equally. 

Now, when this problem has been considered, not by the interests 
directly involved, who, of course, have a direct economic motive, over 
the last 10 years that I have been familiar with it, I think it is fair 
for me to say that in every single meeting that I have attended of 
university law professors, of bar groups, who are not directly in- 
volved, of music teachers and in colleges, of the music librarians— 
I arn just back from a trip to Chicago and from the west coast—and 
I cannot recall one single exception in this country to the belief that 
this is now an unsound special exemption from what the broad basic 
principles of the United States copyright law. 
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I can equally say, having spent about 12 years in developing the 
Universal Copyright Convention and having gone many time in some 
years to Europe and being now the chairman of the Intergovernmental 
Committee, that I do not find in the foreign field a single jurist, a 
single specialist in the whole area of literary and artistic property, 
who believes that this exemption is sound. On the contrary, we are 
now: receiving and have received for quite a while a large quantity of 
communications and resolutions from all over the world complaining 
as to the inequity in principle of this situation in the United States. 

They are now, in other countries, paying on American music in 
coin-operated machines, which have been until recently somewhat 
less developed abroad than here, but which are now getting going 
very rapidly in other countries—they consider it first wrong in princi- 
ple, in these other countries, and they are now sending us paithatione 
both from their embassies and from their specialists who are assigned 
by their government to these matters. 

I further consider as a straight economic matter that these other 
countries may retaliate against the United States and we in America 
may suffer unless we work out something better than we have today. 
These countries may put in their laws, as they did in the Bern Con- 
vention, provisions for retaliation on this matter, as the Canadians are 
suggesting, unless we do something to cure our own situation. 

But I would not even put this issue in the international field at the 
present time primarily on grounds either of pure legal principle or 
even of economics, very important as I think that is to American 
composers and authors. I would put it on a third ground which seems 
to me the most urgent, and that is that today in the world it is of 
the utmost importance that the United States be known, in the battle 
of the mind, in winning friends in countries that are represented on our 
committee—India, Japan, South America, Southeast Asia as well as 
Western Europe,—it is of the utmost importance that the United 
States be known as a country that does not violate principle in the 
cultural and creative field and I find this issue arises in nearly every 
meeting I go to. 

Mr. Secretan was here and was very interested—you introduced 
him to the meeting the first day—and he is the director general of the 
Bern International Bureaux. He has often discussed this issue with 
me. He represents what is still the largest and most historic copy- 
right convention in the world, which we are not a party to, but are 
working more closely with. Beliefs as to the failure of the United 
States to recognize the creative position of the author and composer 
in the international field is the thing that I think is the most important. 

Now, let me just say, to shorten my remarks, that I would like to 
make clear that I think we should not, in trying to make a fair and 
equitable disposition of the jukebox problem that we have wrestled 
with here for a dozen years—we should not get diverted to a lot of 
other collateral problems. I may say quite respectfully, Senator 
O’Mahoney, that it is enough for us to dispose of the jukebox problem 
in this hearing, without trying to tackle numerous others but only in 
directly related problems. The very able counsel for the hotel oper- 
ators, for example, raised a point as to secondary broadcasting in 
hotels. This is an important matter that we are studying in other 
connections. I don’t think that is essentially a jukebox problem. It 
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is a problem that we are considering in the international field as well 
as in the domestic. I think that that should be left to other arenas. 

I think much of the discussion of the operations of our performing 
rights societies, which are very difficult, which have been the subject 
of the hearings of the Roosevelt committee within recent weeks, are 
not merely applicable to operation of the coin-operated machines but 
they are equally applicable to the large problem of income-distribution 
systems followed with respect to all live performances and in relation 
to the collections from the 4,000 or more small broadcasting stations 
and should be dealt with in those general contexts. I think it is a 
mistake in connection with the disposition of the specific problem of 
the jukebox to go broadly afield into these other problems. I would 
be no apologist for all the procedures and operations of ASCAP or 
BMI. They have many complex and difficult aspects. In every coun- 
try of the world these performing rights societies serve not only the 
composers and authors but they equally serve the users. They are 
very useful to a user who can thus get access to a whole catalog, and 
the problems of how these nonprofit societies operate arise in many 
countries and should be disposed in that larger general context. 

I think also the antitrust problem is one we shouldn’t get into. I 
was happy to see that ASCAP, while it is under an antitrust decree 
as to procedures and rates, which I think gives a considerable degree 
of protection, didn’t raise this question with the jukebox manufac- 
turers, which are equally antitrust consent decrees. For example, I 
just received a release of the Wurlitzer consent decree in the last 10 
days. It would seem that these problems are also somewhat afield 
from our specific problem. 

Chairman O’Manoney. Let me interrupt you. You are such a 
facile speaker that I have lost sight of the time, completely lost sight 
of the time, and you have been holding your audience so well that I 
find that time has gone on for almost 15 minutes. 

Mr. Fisuer. I had hoped that not being a partisan and being the 
United States Register of Copyrights and acting as adviser to the 
State Department on treaties and to the House and Senate commit- 
tees, I might be permitted this time to summarize—— 

Chairman O’Manoney. You have been doing a good job. 

Mr. Fisuer. Could I bring it to a conclusion by coming to the 
proposals ¢ 

Chairman O’Manoney. The time passes on just the same. 

Mr. Fisuer. How much time will you allow me? 

Yhairman O’Manoney. The buzzer calling the Senate to quorum 
has just sounded. Now here it comes again. This is the call for the 
absentees, I take it. 

Mr. Fisuer. Will you give me more time? How many minutes? 

Chairman O’Manoney. This is the call for the absentees. I will 
give you 3 minutes to summarize. 

Mr. Bouron-Smiru. Mr. Chairman, incidentally, could we have 
for the record any threats of retaliation documented because the let- 
ters which Senator Wiley has received have been most gracious and 
not threatening at all from foreign embassies. 

Chairman O’Manoney. Will you comply with that? 

Mr. Fisuer. I didn’t intend to imply the letters threatened. The 
Canadian proposal is one that involves us. 
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Mr. Botron-Smirn. I wondered if there is any evidence of threats. 

Mr. Fisuer. They are more tactful than that. I can only say in 
similar situations this has been the result—sometimes the phrase “reci- 
procity” has been used, but the net effect has been the same. 

One word on the economics. We have heard much of arguments 
on the economics. Our figures—and it is very difficult to get precise 
ones—show that the total annual amount paid for this business in this 
country is at least $500 million, counsel for the national association 
suggested some such figure. Of this gross amount, that now paid 
for the use of the copies of the records runs about a third of 1 percent. 
That is a very, very small percent of the gross economically speaking. 
The largest figure that is now being talked about for a blanket license 
per machine of $25 per annum would increase the payment to the 
creators to something like 2.2 percent of the gross. As I look back 
on the hearings in the past years. I cannot help but note that during 
the period of those very hearings the cost of the machines have 
increased, as has been here testified several times, from a base of 
$600 or $700 per machine up to $1,300, a percentage increase of nearly 
100 percent. But the commodity that is sold, the composition itself, 
is still controlled, so far as the royalty paid on the record, by the 
law passed in 1909, before the depreciation of the dollar, and that has 
not changed at all. 

Our judgment, looking solely at the economic aspects and looking 
at the experience of the rest of the world, leads us to the conclusion 
that economically there is really no problem whatsoever percentage- 
wise in paying the reasonably performing right charge that has been 
suggested here as against the gross and as against the other costs of 
the operation of the whole industry. I know of no other economic 
field, and particularly from what I know of the troubles in the agri- 
cultural and farm field where I am still operating a cattle herd— 
in which the commodity which is sold, and what is being sold here is 
the musical composition, would only yield to the primary producer 
a total revenue of somewhere between one-third of 1 percent and 2.2 
percent of the gross of the middleman and distributor. I cannot 
conceive, in relation to the total costs of the distributors of the 
equipment that the suggested royalty would create any serious eco- 
nomic matter at all. 

Furthermore, it is very difficult to deal with incomes of particular 
operators because, as has been testified this morning many times, so 
many of the operators carry on collateral businesses. It is, of course, 
equally true that many composers do the same thing. The gross of 
the average successful composer appears from our studies to be about 
two-thirds as large as that of the average machine operator. 

In our office we receive annually about 18,000 published pieces of 
music and 40,000 to 50,000 unpublished musical works, and if we 
weighed into our percentages the small unsuccessful people, the aver- 
age figures for all the composers would be very much smaller than 
the average for all the operators. 

Let me just comment on the suggestions made for a solution. I 
will not go into detail regarding the solution of a diminimis ex- 
emption. However, we would prefer, looking at the experience of 
the rest of the copyright users, the very simple solution of eliminat- 
ing the exemption. We think that is what the rest of the world 
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has done. We would, however, be quite receptive to a provision 
eliminating liability of the site or location owner. 

I believe, with the counsel for the hotel owners, there is a technical 
defect in the language of the present bill which would possibly make 

erformance on a coin-operated machine in the home or in a single 
otel room a public performance. I think that should be clarified 
and corrected. 

The suggestion was furthermore made by Mr. Chaffetz, and was 
again suggested by one or two of the other witnesses, that the proper 
thing to do would be to increase the royalty of 2 cents a side, which 
has not been changed since 1909. This is a suggestion made many 
times in the past and I think, as Mr. Green brought out by his ques- 
tions, and as was fully developed in prior years, that the effect of 
this would be, in an effort to deal with the commercial users of music 
which is about 20 percent of the total records sold, to increase the rate 
paid by all the purchasers of home records which is about 80 percent 
of the total. This is the very reason for a performing right on the 
commercial end of the business. 

Now, there was one other suggestion made by Mr. Chaffetz in 
answer to Mr. Green, and that was that perhaps a different label 
could be made or there should be a distinction between the commer- 
cial jukebox records and the home records. 

This again was very fully explored 5 or 6 years ago and when 
this proposal was made, the technical people in the record business 
and record distributors said if we had to distinguish between the 
kinds of records, we would get into a hopeless impasse that would 
greatly increase manufacturing costs and we would have a terrible 
problem of administration. I think that is a fact, and we went all 
through that and to come back to that suggestion now, a number of 
years later, would be hopeless. 

Now we come to one of the final points. The suggestion that has 
been raised several times as to whether the statute should contain a 
ceiling. I do not know of the thinking of the committee or of the 
Chair. My own judgment about the matter is that it is quite appro- 
priate to ask for proposals and suggestions as to what a rate would be. 

I think there is a chance to clarify the situation here by indicating 
it would be handled on a blanket basis. That is the way the licenses 
of live productions are handled. That is the pattern in the rest of 
the world. 

By and large there should be no need of elaborate bookkeeping, 
which I think very properly disturbed some of the operators. It 
would be on an average blanket license per machine per year, which 
would eliminate most of the bookkeeping. But I think it is a very 
grave question as to whether it would be sound to try to write a 
statutory maximum. 

All our experience with statutory maximums in recent years show 
that they raise very serious administrative headaches. We have had 
the experience with the 2-cent recording royalty which has been 
almost as big a headache as the jukebox problem. This is the general 
_oo elsewhere. 

istribution of music is not a commodity that is a public utility. 
It is an entertainment feature. I would agree with the great sig- 
nificance of it in the cultural life of the country, but I think it is 2 
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matter which, with a general understanding of what the present 
proposals would be, is much better left to private negotiations as is 
the case with all live music. 

If, at a later time, it becomes apparent that rates are discrimina- 
tory and unreasonable either by the operation of our performance 
rights societies, it can be dealt with under court decrees, or we may 
have to face the problems in the broader field. 

We have a parallel problem in the whole field of licensing of live 
performances and of broadcasting. I think here, again, there isn’t 
any need for a special statutory provision, and, while I think we 
would be very happy to consider such proposals, I hope the request 
of the Chair for specific offers is directed rather toward concrete pro- 
posals that might be entered into for a reasonable term of years, than 
something that is an effort in this field to interject Government 
controls with all their related problems of administration. 

Thank you very much. 

Chairman O’Manonry. Any questions, Mr. Green ? 

Mr. Green. No questions. 

Chairman O’Manonry. Thank you very much. We appreciate 
your statement and I think that the Chair will ask you, because your 
contribution is so learned, I may say, to prepare a brief. 

I am going to ask all of the others who have participated here to 
file with the committee if they wish to, by Wednesday next, a brief 
summarizing their views in the light of all the testimony which has 
been submitted; so that the committee may have the advantage of 
views after the testimony of all of those who desire to file such briefs, 
particularly the lawyers for the various groups, and I include you 
eminently among that category of good lawyers. 

Mr. Fisuer. I appreciate that. 

I have the Director of the Internal Bureau on my hands with some 
very difficult things for the next few days. He has come here on 
a special trip from Switzerland. 

Chairman O’Manonry. [Laughing] I will give you an opportunity 
to change that language, that you “have the Director on” (your) 
“hands.” 


Mr. Fisuer. The Director is with me to discuss important prob- 
lems of mutual interest. 

I have greatly enjoyed the hearing. Of the many hearings on this 
issue I have been to, I think this is the most complete and fairest 


presentation of a very difficult problem, and I hope it will lead to 
a practical solution. 


Chairman O’Manonry. Thank you. 

Mr. Borron-Smirn. May I say that as a person from the Library 
of Congress, I am very proud to have heard such a learned discussion. 

Chairman O’Manonry. As well as a man from the cattle country. 
I compliment you, also. 

Mr. Fisner. The first job I ever did after getting out of school 
was to represent the American National Livestock Association, and 
I remember being in Cheyenne with the then Governor Kendrick on 
the association’s marketing committee. 

We also went up to Laramie and got 20 mules and surveyed Estes 
National Park and came back to Wyoming. This was a long time 
ago—1911 to 1917. 
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Chairman O’Mauoney. Well, you have never lost your favor for 
that area. 


Mr. Green. Mr. Chairman, I have here a letter from Senator Fred- 
erick G. Payne expressing his interest in the legislation. 

Chairman O’Manoney. It will be filed. 

(The document referred to is as follows :) 


Unitrep States SENATE, 


April 25, 1958. 
Hon. JosepH C. O’MAHONEY, 


Chairman, Subcommittee on Patents, Trademarks, and Copyrights, Com- 
mittee on the Judiciary, United States Senate Washington, D. C. 

Dear Mr. CHAIRMAN: Since it has been impossible for me to personally attend 
your subcommittee’s hearings on S. 1870, a bill to amend section 1 (e) of title 
17 of the United States Code with regard to the rendition of musical compositions 
on coin-operated machines, as a cosponsor of this bill I should like to indicate 
my continuing interest in this measure. 

I should also like to express my appreciation to you, Mr. Chairman, for the 
long and patient consideration which you have given to this legislation. It is 
hoped that your subcommittee will favorably report S. 1870 to the full Committee 
on Judiciary and that the full committee will in turn report the bill to the 
Senate floor so that it may be considered and acted upon on its merits during the 
present session of Congress. 

It is respectfully requested that this letter be included in the hearings on 
8S. 1870. 

Sincerely yours, 


FREDERICK G. PAYNE, 
United States Senator. 





Mr. Green. And, further, Senator 

Senator O’Manonry. Here is a wire from Howard Hanson of the 
Eastman School of Music at Rochester. 

This will also be made part of the record. 

(The telegram referred to is as follows:) 
RocHester, N. Y., April 25, 1958. 
Senator JoserpH C. O’MAHONEY, 


Chairman, Subcommittee No. 3, Senate Judiciary Committee, 
Senate Office Building, Washington, D. C.: 


Urge most strongly both personally and as president of the National Music 
Council favorable action on the jukebox bill. There would seem to be no possible 
excuse for a situation which rewards everyone concerned with jukeboxes except 
the writers of the songs. The only explanation is that jukeboxes did not exist 
at the time of our outmoded copyright laws. Congress should remedy this 
inequity at the earliest possible moment. Would appreciate having this read 
into the record. With appreciation for your interest. 


HowarD HANSON, 
Eastman School of Music. 

Mr. Green. I have a letter here from Mr. Herman Finkelstein, 
general attorney for the American Society of Composers, Authors, and 
Publishers, in answer to our question on the first day of the hearings 
about the performance rights society of ASCAP with regard to the 
proposal contained in the resolution of the National Licensed Beverage 
Association. 

I ask that at-this time that that letter also be made part of the record, 
Mr. Chairman. 

Chairman O’Manoney. It may be so ordered. 

(The letter referred to is printed herewith on p. 54 of the hearings.) 

Chairman O’Manonrey. Is Mr. Finkelstein here ? 

Mr. FrnKetstTeEIn. Yes. 

Chairman O’Manonry. Yesterday, when one of the witnesses made 
special reference to the organization you represent, you arose to an- 
swer the charges that were made. 
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Because of the rule under which we were operating, I did not give 
you the floor, but it was with the intention of allowing you time at the 


conclusion of the regular program to make such a statement as you 
please. 


Is Mr. Alexander here ? 

(No response. ) 

Chairman O’Manoney. Hesaid he would be here. 

Well, if you will come forward, if you are prepared to do so, you 
may do so; or, if you wish to file a written statement 

Mr, Fiyxetstern. Mr. Chairman, I think after Mr. Fisher’s pres- 
entation and the time we have spent here, it would be preferable to 
file a written statement, which I shall file, if I may, by Wednesday. 

Chairman O’Manoney. Thank you very much. 


Now, do any of the lawyers representing any other interests in this 
matter care to make any comment about the procedure the Chair has 
announced ¢ 


(Subsequently “Reply of Herman Finkelstein to charges made by 
Perry Alexander appearing for Music Operators of America” was 
received and is printed herewith. The names and addresses of the 


correspondents have been deleted, but made a part of the committee 
files. ) 


REPLY OF HERMAN FINKELSTEIN TO CHARGES MADE BY PERRY ALEXANDER, 
APPEARING FOR Music OPERATORS OF AMERICA 


The jukebox operators offered Mr. Perry Alexander as one of their witnesses 
(tr. 326). In his statement, Mr. Alexander made certain charges to which this 
reply will be addressed. 

Mr. Alexander stated that during a 10-year period he received from the society 
$434.53, but that “had the same songs * * * been written by another writer, the 
net royalty would have been in the neighborhood of $250,000 to $350,000.” To 
support this conclusion he stated that I testified in an arbitration proceeding as 
follows (p. 162): 

“Q. Supposing Mr. Irving Berlin had written ‘Cry,’ what would be the 
difference in the amount Mr. Berlin would receive from ASCAP [as] against 
Churchill Coleman who is a new writer and without a rating?” 

and that my answer was: “on a 1,200 to 1 ratio—1,200 times as much.” 

Actually my answer was quite the contrary. I said that if “Cry” had been in 
the ASCAP repertory, Mr. Kohlman, as the writer, would have received more 
than Mr. Berlin would have received if he had been the writer, rather than less. 
The reason for this is that as between writers in the lower bracket and those 
in the higher bracket, the society’s distribution rules favor the less successful 
writers in terms of payment per performance. 

If Kohlman had been a member of ASCAP, and the composition “Cry” in 
the ASCAP repertory, Kohlman would have received for that composition since 
the October 1952 distribution a total of $39,692, in contrast to $8,800 which 
Berlin would have received if he had written the song. These amounts are 
computed as follows: 


Current performance | Accumulated earn- 


Availability and 
ings fun 


sustained fund 


Kohlman | Berlin 


Berlin | Kohlman Berlin 


October 1952-July 1953_..........._- ; ; 0. 21 
October 1953-July 1954 5; » 723, 10. 26 
October 1954-July 1955 834.1 

October 1955-July 1956 

October 1956-July 1957 

October 1957-July 1958_.........._-- 
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Mr. Alexander testified that the reason why he transferred “Cry” from his 
ASCAP firm to a BMI firm was: “I knew I was hooked in ASCP so it was 
transferred to Mellow and the BMI firm, and by the grace of God, we got it 
through. We had to sneak it over” (tr. p. 165). In his prepared statement, Mr. 
Alexander said (pp. 3-4): 

“Due to Dubonnet’s difficulties with ASCP and lack of success in getting the 
performance fees it was entitled to, arrangements were made in September 1951 
for — of the song ‘Cry’ from Dubonnet’s catalog to Mellow Music Publish- 
ing Co.” 

Mr. Alexander states Mellow received $10,000 for performances to BMI in 
1952 and that in the same year he received $100,000 from sheet music sales, 
record royalties and foreign rights making a total of $140,000 for the year 1952. 
I am advised by counsel for Mr. Kohlman that his client received only $14,000 of 
this sum from Mr. Alexander or 10 percent of $140,000 rather than the customary 
50 percent. 

In contrast to Mr. Alexander’s statement that he transferred “Cry” from 
ASCAP to BMI because of his difficulties with ASCAP, he wrote Mr. Kohlman’s 
lawyer on December 8, 1951, that the transfer to the Mellow Co. was made be- 
cause “a wonderful deal was open for a song of our choice with guaranteed 
action.” 

A copy of this letter is annexed as exhibit “A.” There was no suggestion at 
that time—in 1951—that the transfer was made because of any difficulties 
Mr. Alexander was having in ASCAP. Actually, as will be pointed out below, 
Mr. Alexander had been the recipient of $4,000 of relief for medical expenses 
from ASCAP long before the composition “Cry” had been written. 

We next turn to Mr. Alexander’s testimony that he never made a charge to a 
writer to have his work published. (There has been some testimony about song 
sharks.) The following colloquy occurred between Senator Dirksen and the 
witness (p. 158) : 

“Senator DirKsEN. Now, I have written a song. I have been to the publisher. 
He is going to publish it. How much will it cost me to get it published? 

“Mr. ALEXANDER. Nothing. 

“Senator DirKsEN. Nothing? 

“Mr. ALEXANDER. That is right. 

“Senator Dirksen. That is his hazard? 

“Mr. ALEXANDER. The entire hazard is up to the publisher.” 

This testimony correctly states the normal arrangement between a writer 
and a legitimate publisher. Mr. Alexander asserted (p. 160): “We don’t show 
any favoritism or anything, and I doubt, without exception, in our file the con- 
tracts are uniform and fair.” 

The actual operation of Mr. Alexander’s business has been quite different from 
his testimony. He solicits amateur songwriters to engage him as their publisher 
upon payment by the writer of sums ranging from $300 for an “Economy Service 
Plan” to $500 for a “Complete DeLuxe Service Plan.” The person who is taken in 
by Mr. Alexander’s glowing prospectus can usually ill afford the payment, and 
does so in the belief that his song will receive special handling and exploitation 
by top artists. (A copy of Mr. Alexander’s brochure is annexed as exhibit B.) 

Now, what has happened to writers who paid these sums. A 68-year-old 
woman in [blank], writes: 

“T have written several times to Perry, my manager (no answer my song- 
contract time 90 days, was up on December 9, 1957. I paid $300 in full for 
economy-service on September 9, 1957. It is now near 4 months. Did Perry 
die ?—or is he sick? I wait patient to know.” 

(A copy of this letter is annexed as exhibit C.) 

A woman in [blank], writes: 

“Last August I received a contract [from Mr. Alexander] with one hand 
and parted with a check of $500 with the other.” 

(A copy of entire letter is annexed as exhibit D.) 

A woman in [blank] describing herself as “a shut-in,” paid $37 to an associate 
of Mr. Alexander—a Mr. Gould. 

(A copy of her letter is annexed as exhibit E.) 

A woman in [blank] patd $25. A copy of her letter is annexed as exhibit F. 

Residents of [blank and blank], each paid $300. (See letters exhibits G and 
H.) 


A eontract under which Mr. Alexander secured $500 from a resident of New 
York is annexed as exhibit I. 
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This is the publisher chosen by the Music Operators Association to urge that 
“a songwriter and publisher would be * * * worse off under this proposed legis- 
lation (S.1870) than * * * under the present law” (tr. 165.) 

Mr. Alexander attacked ASCAP’s payments to publishers because “During the 
13 years, 1945 to 1957, that firm [Dubonnet] received gross royalties of $4,160.64. 
From these were deducted its dues in the sum of $650, leaving a net royalty of 
$3,510.64” (tr. 155.) 

Mr. Alexander failed to point out what he and Mr. Kohlman, the writer of 
“Cry,” would have received through ASCAP if he did not “speak it over” (as 
he said at tr. 165) to BMI. This was the only successful song he has had, so far 
as I know. 

Nor did Mr. Alexander mention that all dues, including those $650 referred 
to by him, are turned into the relief fund, and that he received $4,000 from that 
fund to take care of medical expenses on the certification of his physician as 
follows : $2,500 in 1948 ; $500 in 1949; $1,000 in 1950. In addition, Mrs. Alexander 
received relief of $200 in 1957. These sums were paid as relief in addition to 
earned royalties. The relief aspects of the Society’s activities were mentioned 
by Mrs. Helen Sousa Abert and Dr. Douglas Moore, chairman of the committee. 
It is mentioned here only to demonstrate the unreliability of Mr. Alexander's 
testimony, and the desperation of the jukebox operators in resorting to this kind 
of witness to defeat the just rights of honest composers, authors, and publishers. 

We wish to assure this committee that Mr. Alexander’s activities in relation 
to amateur songwriters has been under investigation for a considerable time 
with a view to bringing the matter before the Society’s complaint committee. 

It would seem that the obvious misstatements of Mr. Alexander and his methods 
of doing business as shown above should prompt the Music Operators of America 
to disassociate themselves from his testimony. 

Respectfully submitted. 

HERMAN FINKELSTEIN. 

Aprit 30, 1958. 


OXHIBIT A 
[Letterhead] 


MELLOW MuSIc PUBLISHING, 
New York 19, N. Y., December 8, 1951. 
Mr. SAMUEL AVINS, 
803-804 Park Building, Pittsburgh 22, Pa. 

Dear Mr. Avins: Your letters of the 26th of November (Dubonnet & Mellow) 
at hand and contents noted. 

Our Dubonnet firm accepted Cry from Mr. Kohlman’s agent, Mr. Roy Gould, 
for publication on August 15, 1951, at which time Mr. Kohlman signed our 
Dubonnet contract covering Cry. We accepted Cry as a favor to Mr. Gould, who 
had tried unsuccessfully to place Cry with other publishers and recording com- 
panies. We were not successful in getting any recordings through our Dubonnet 
firm and in view of the fact that there was no demand for copies, no copies 
were printed; hence, no sales and no royalties were due Mr. Kohlman. 

In view of our having made a very fine connection with Broadcast Music, 
Inc., in July of this year and through a strong desire to assist Mr. Kohlman 
through his agent Mr. Gould, we suggested to Mr. Gould canceling the Dubon- 
net contract and signing new contracts with Mellow as a wonderful deal was 
open for a song of our choice with guaranteed action. New contracts with 
Mellow were issued and presented Mr. Gould, who in turn had same duly signed 
by Mr. Kohlman. Upon receipt of properly signed contracts with Mellow, cov- 
ering Cry, our connections and deal covering Cry were immediately put into 
action, proving that no song has a chance in this complex and monopolized in- 
dustry, without the proper connections, deals, and angles, which are in them- 
selves the know-how and carefully guarded secrets of this industry. Great 
songs and millions are lost yearly in this industry, simply because of lack of 
the prime ingredients needed to properly project a song. We are glad and proud 
to have opened the door of opportunity in the field 6f music to Mr. Kohlman 
and we will assist him to the limit in properly following through providing of 
course, we receive Mr. Kohlman’s cooperation and understanding. 

The Mellow contract was signed on September 13 and no royalties were earned 
covering the period of September 30; as a matter of fact we have not at this 
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point been paid a single penny on accrued royalties or sheet music sales, al- 
though a king’s size fortune is being spent in an effort to make Cry the number 
one hit we desire it to be. 

Kindly convey our congratulations to Mr. Kohlman and assure him we are 
doing all in our power to help him. Thanking you most kindly, we remain, 

Most sincerely, 
MELLOW MusIc PUBLISHING, 
By Perry ALEXANDER. 


EXHIBIT B 
SPECIAL NOTICE 


This service has proven itself to be the finest ever made available the new 
writers in properly getting their songs before the public. 

We have many releases out now featuring such nationally known artists as 
The Satisfiers, the Skylarks, Ray Eberle, Rosalind Paige, Harry Prime, Pat 
O’Connor, Hal Graham’s Orchestra, Bobby White, Buddy Rocco Trio, Enzo 
Demola, ete. 

| Letterhead | 


DUBONNET MUSIC PUBLISHING Co., 
New York, N.Y. 

DEAR SONGWRITER: This letter is sent to you by the owner of Dubonnet Music 
Publishing in reference to that song of yours in order to help you clear the 
cobwebs from your mind and understand once and for all why nothing happens 
and why nothing ever will happen unless you and you alone make it happen. 

If you are fed up with knocking your brains out and with songsharks, utterly 
unworkable schemes, plans, and wild promises of buck-grabbing, unscrupulous 
operators, then read on and be enlightened. I assure you we are not song 
sharks; instead, we are a well-established music publishing firm that has earned 
the confidence and respect of this entire industry. We don’t make alluring and 
false promises. We do keep our word. We know the straight-from-the-shoulder 
facts concerning every phase of this complex industry. 

Heretofore, this firm has been forced to return the hundreds and thousands of 
songs sent and brought us throughout the years. It was not an easy task for 
I too am a songwriter of 25 years’ experience. I know and thoroughly under- 
stand the trials, tribulations, perplexity, and heartaches confronting you in this 
dog-eat-dog every-man-for-himself business. It’s that way; don’t kid yourself 
it isn’t; sorry, but it is. 

We returned your songs previously, simply because we conscientiously had 
no solution in any way, shape, or form to your problem. Now let’s face facts. 
The business of songwriting is like any other business and definitely calls for 
capital. Like any other business, success cannot be guaranteed. The smart 
merchant attacks at the line of least resistance, utilizing every invested dollar 
to the limit to get results, using the greatest care in presenting his product 
through window dressing to the public. This process is used to the limit by 
smart and successful writers and publishers in the music business to attract the 
attention of recording companies, bands, singers, and the public toward their 
songs. They know a song must be heard and properly presented if anything is 
to happen. In fact it pays to advertise. Songwriting is indeed a highly special- 
ized and competitive business venture. Anything can happen, anytime and at 
any place. The rugged and baffling history of this industry more than bears 
out this statement. Picking and predicting a hit still remains an impossibility; 
that is in the hands of Mr. and Mrs. John Q. Public. 

Frankly, it is a physical and financial impossibility for us or any publisher 
to accept and publish the thousands of songs that come our way. Each song 
properly handled involves real money and the all important know-how. Nat- 
urally, this leaves thousands of songwriters with good material out on a limb, 
stymied and at a loss as to what to do; thousands become easy prey for song- 
sharks and unscrupulous operators who are more in interested in grabbing a 
quick and easy buck than in offering an intelligent and workable service, which 
frankly, is financially out of reach for the vast majority of perspiring and 
aspiring songwriters. 

My wife and I have made an exhaustive study of this industry and have spent 
a fortune in doing so. We have tried everything and have kept ourselves well- 
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informed and abreast of the times. We have earnestly sought for a practical, 
workable plan that would assist songwriters in properly presenting their songs 
to the public in a professional way and now feel sincerely that we have the 
only sane and practical solution. Observation and experience has taught us that 
sending songs and writing letters to publishers, radio stations, recording com- 
panies, singers, bands, etc., does not bring results; nothing happens and nothing 
will. Your only salvation and everyone’s salvation today is in the commercial 
record—regular two-sided salable record—one that is properly cleared for broad- 
casting and jukeboxes. 

Songs just don’t happen to become hits and we do not guarantee our procedure 
to produce a hit with any song; that remains to be seen always. We offer a 
dignified professional service and we do exactly what we say we’ll do and con- 
tract for. The service is the same procedure used by all successful publishers 
and songwriters in professionally introducing a song. This service is not an 
experiment; it has and is being used by this firm with such satisfactory results 
that we are making it an integral part of our publishing firm in an effort to 
help songwriters that want and can afford our high-class publisher service which 
is now the same procedure used on all our songs. Frankly, we do not know of 
any service that is so complete and really offers so much for so little. As a 
matter of fact a high-class service like ours has never before been offered song- 
writers. If a better service could be offered within this price range I assure you 
it would be offered by us. It has taken us several years to organize and develop 
our firm so that it would be in a position to offer this all-important service. 
The importance of the Nation’s disk jockeys makes this service possible. 

As I said before, merely printing a song and handing out copies is not enough. 
Today, it’s the commercial record, the record that may be purchased in stores, 
played on the radio and in jukeboxes, that is of incalculable value. People want 
to hear a song; if it appeals to them, they will ask for it in stores and request 
it to be played on the radio also at clubs and dances, ete. From there on anything 
can happen; records make hits. We are careful in selecting only the best of 
proven recording singers and musicians. Songs are carefully checked and 
arranged by experts for recording. This must properly be done for the high 
standards of our firm must be upheld at all times for we are just as anxious to 
have a successful song as you are. Any lyrical or melody changes that we feel 
will enhance the value of your song will be made by our experts and such changes 
will be sent to you for approval. This is part of our service and, no extra charge 
will be made and no other name or cut-in will be on your song—we are not song 
sharks—we offer the following services only. 

Our economy service plan costing $300 consists of the following: 

1. Dubonnet Music Publishing accepts your song for publication and will 
send you a standard songwriters contract covering your song in your name. 

2. A commercial salable record of your song, backed by another writer’s re- 
corded song will be made as outlined in this letter. Unbreakable records will be 
pressed for distribution to disk jockeys, jukeboxes and other recording companies 
in an effort to attract other recordings which in turn will enhance the earning 
power of the song—increased royalties—and stimulate radio performance, record 
and sheet-music demand. We will send you postpaid free of charge 50 of these 
which will be cleared through ASCAP for radio and performance throughout the 
United States of America and the world. 

Of course if your song shows up sufficiently through the record to merit pro- 
fessional and regular copy printing and plugging we will do this at our own 
expense. 

Our complete deluxe service plan costing $500 consists of the following: 

1. Dubonnet Music Publishing accepts your song for publication and will send 
you a standard songwriters contract covering your song in your name. 

2. A commercial, salable, record of your song backed by another writer’s 
recorded song will be made as outlined in this letter. Unbreakable records will 
be pressed for distribution to disk jockeys, jukeboxes, and other recording com- 
panies in an effort to attract other recordings which in turn will enhance the 
earning power of the song—increased royalties—and stimulate radio perform- 
ance, record and sheet music sales. We will send you postpaid free of charge 
50 of these unbreakable records of your song backed by another writer’s recorded 
song which will be cleared through ASCAP for radio and performance through- 
out the United States of America and the world. 

3. Professional copies will be printed and distributed throughout the industry— 
radio, singers, bands, clubs, and recording companies—in an effort to popularize 
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the song. One hundred professional copies will be sent you postpaid free of 
charge. 

4. Regular, salable, copies will be printed and distributed to the Nation’s 
leading jobbers of music. Five hundred regular copies will be sent you postpaid 
free of charge. 

Additional regular copies—sales copies—wholesale price 22 cents each; addi- 
tional unbreakable records, wholesale price 49 cents each (sent postpaid). 

You will not be called upon at any time for additional expense for any extras; 
this is a complete service. The full efforts of our contact department and our 
record promotion department will be used. Either service offers the finest serv- 
ice obtainable as a showcase for your song within this price range. The joy 
and satisfaction of hearing your song broadcast, the praise and comments of 
your friends and local newspaper and your establishment as a songwriter is 
indeed priceless. 

Select any of your songs, 1 or 2 or aS many as you desire serviced on a pro 
rata basis, selecting the service desired, send us a check or money order made 
payable to Dubonnet Music Publishing covering the plan or plans. This is your 
eontract, your check or money order is all that is needed to make it effective 
immediately. We guarantee the fulfillment of your service within 30 to 60 days 
after receipt of your full payment. We will at that time send you your standard 
songwriters contract duly signed by our firm and ready for your signature. If 
you find it inconvenient to send the full amount we will accept a downpayment 
for which a receipt will be sent you. Upon completion of your payments we will 
start action immediatey on your song. If your song is not acceptable to our 
standards we will tell you frankly and return your song and your money at once. 
If you want a sample record and are interested, say the word and we'll gladly 
send one postpaid free of charge. 

This is a copyrighted service; beware of imposters and imitators. We are the 
first first-class publishing firm ever to offer this service publicly. 

I have tried to make myself clearly understood, I am not addicted to rash 
promises. I cannot perform miracles. I am an honorable hardheaded busi- 
nessman offering a service to financially able, intelligent people. I do not want 
you to accept this service if you cannot afford it. It is a lot more important to 
me that you take good care of yourself and your loved ones. If doctors and 
medicine, food, rent, heat, clothing, insurance, and a thousand and one things 
that go to make up life are needed, please give them priority ; I assure you they 
are more important. I and this service can wait; be fair with yourself. This 
service cannot be produced any cheaper. As I explained, it is for those that can 
afford it. We must face facts. 

If this letter has helped you in some small measure I am more than repaid. 
If you can accept this service then I will try my best to give you the best job 
ever. I'll try hard to make some of those dreams in your heart come true. 
Thanks for the attention you have given me and the best of luck. 

Most sincerely. 

DUBONNET Music PUBLISHING, 
By Perry ALEXANDER, Manager. 
P. S.—Please file this letter for future reference. 

(Copyright 1949 by Dubonnet Music Publishing, 1619 Broadway, New York, 
N. Y.) 

(Nore: Exhibits C, D, E, F, G, H, and I are contained in the 
committee files. ) 

Mr. Auten. Mr. Chairman, if our friends on the ASCAP side are 
going to file some rebuttals to some of our witnesses’ statements, I 
think that I should ask that we have an opportunity for a few days 
after Wednesday to reply to their rebuttal. 

Chairman O’Manonry. Well, I invited Mr. Finkelstein to file his 
statement with respect to what Mr. Alexander had testified. He was 
not one of the operators. 

I would prefer to have this matter closed. You all have lived with 
this problem for a long time, and you know the arguments pro and 
con, and I am inviting you to make your summary as I can feel from 


the paper that you filed that you are easily capable of doing so, Mr. 
Allen. 
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Mr. Atten. Well, thank you. 

Chairman O’Manonry. You rate highly as a lawyer, I would say, 
as an advocate. 

Mr. Auten. Thank you, sir. 

I don’t know what my brother is going to say in his reply, however, 
and I would like to have an opportunity 

Chairman O’Manoney. He is not replying to you. 

Mr. Auten. To one of our witnesses. 

Chairman O’Maunonry. Oh, Mr. Alexander was one of your wit- 
nesses ¢ 

Mr. Auten. Indeed yes. In our effort to give a full picture to the 
committee—— 

Chairman O’Manontry. I think that we will regard the statement 
of Mr. Alexander as the charge. We will regard the statement of 
Mr. Finkelstein as the reply. And, if it appears to the committee 
that there should be further hearings upon the matter, then we will 
notify you and bring you in. 

Mr. Auten. Very well. Thank you. 

Mr. Green. Mr. Chairman, I would like to state at this time that 
there has been very—a voluminous amount of correspondence re- 
ceived in the committee with regard to this committee matter. I 
would judge that at least 800 or 900 letters from the opponents, and 
maybe 500 or 600 letters perhaps from the proponents of this legisla- 
tion. And, obviously, I believe that that would be too much to put 
in the record. 

I should like permission, though, to be able to take a sampling of 
of the views of the various parties and insert those in the appendix of 
the record. 

Chairman O’Manoney. All of the letters expressing views on the 
legislation will be made a part of the permanent file of the committee, 
and you are authorized to make a selection, a sampling selection 
from—equally from both sides. 

Mr. Green. Yes, sir. The subcommittee has received a statement 
for the record from Julian T. Abeles, counsel, Music Publishers’ 
Protective Association, Inc., New York, N. Y. 

Chairman O’Manoney. It will be received and printed in the 
hearing. 

No other lawyer has anything to say ? 

(No response. ) 

Chairman O’Manonry. On behalf of the committee, I want to 
thank all of the witnesses, whomever they represented, for the fine 
spirit of cooperation with which they have worked with the com- 
mittee. I don’t know when I have seen a controversial matter such 
as this necessarily is presented with more patience and good humor 
and skill than has been the case in this instance. And, again, I say 
the committee is very grateful to all of the witnesses for the manner 
in which they have conducted themselves in helping the committee 
to obtain the information that is so essential to the proper solution 
of this question. 

The hearing is now adjourned. 

(Whereupon, at 12:35 p. m., the subcommittee recessed subject to 
the cail of the Chair.) 

(The supplemental briefs from the parties which have been sub- 
mitted to the subcommittee are as follows: (a) Statement of Julian T. 
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Abeles, as counsel for Music Publishers’ Protective Association, Inc., 
in support of S. 1870; (6) Summary of views of American Society 
of Composers, Authors, and Publishers in support of S. 1870; 
(c) statement in behalf of Automatic Phonograph Manufacturers in 
opposition to S. 1870; (d) brief on behalf of Music Operators of 
America, Inc., in opposition to S. 1870; (e) letter dated May 1, 1958, 
addressed to Hon. Joseph C. O'Mahoney, from Arthur Fisher, Regis- 
ter of Copyrights, Library of Congress, Washington, D. C.) 


STATEMENT OF JULIAN T. ABELES, AS COUNSEL FOR Music PUBLISHERS’ PROTEC- 
TIVE ASSOCIATION, INc., in SuPPoRT or S. 1870 


My name is Julian T. Abeles. I was born in Little Rock, Ark., and reside in 
New York City. I am an attorney and, since being admitted to practice in the 
courts of New York State in 1916, I have had my offices in New York City and 
have specialized in copyright law, primarily in the field of music. 

For many years I have acted as counsel in copyright matters, including liti- 
gation, to Loews, Inc. (Metro-Goldwyn-Mayer Corp.), Twentieth Century-Fox 
Film Corp. and Universal Pictures Co., Inc., and have been general counsel of 
the music publishing affiliates of the two first-named. For a number of years I 
was chairman of the board and general counsel of the National Association of 
Orchestra Directors, the membership of which comprised all of the leading 
orchestra leaders in the United States in the field of popular music. 

I am general counsel of Music Publishers’ Protective Association, Inc., the 
membership of which comprises most of the leading publishers of popular music 
in the United States, and I am attorney for members of said association. I am 
likewise general counsel for Harry Fox, as the agent and trustee for over 400 
music publishers in the United States, in the licensing and protection of the 
rights to their copyrighted musical works for the manufacture of phonograph 
records, the recording and performance in motion-picture productions and the 
manufacture of electrical transcriptions for radio broadcasting. While acting 
in the latter capacity I have instituted many actions on behalf of the music 
publisher principals of Harry Fox, against so-called record pirates, for the 
unauthorized manufacture and sale of phonograph records serving to reproduce 
their musical works. 

I make mention of my activities in the field of popular music, covering a 
period of over 40 years, in support of the refutation of opponents’ arguments as 
follows: 

1. The opponents of the bill argue that the wording of the last sentence of 
section 1 (e), providing for the exemption of “coin-operated machines,” must 
continue to be literally construed regardless of the entirely different character 
and use thereof since the enactment of the act and the substantial rights of 
the authors and publishers thereby adversely affected. 

In White Smith Music Co. v. Appollo Co. (209 U. S. 1), the court held that 
under the literal interpretation of the pertinent provisions of the prior act the 
author and publisher had no recourse for the mechanical reproduction of their 
musical works, this being a subseqeunt development of the art and consequently 
not within the contemplation of Congress at the time of the enactment of the 
prior act. However, the court said that under the circumstances “such con- 
siderations properly address themselves to the legislature.” This promptly 
brought about the amendment of the act in its present form, despite strenuous 
opposition upon substantially the same grounds as in opposition to this bill, 
to provide recompense for such use. 

As was said in Washington Co. v. Pearson (306 U. S. 30, 36), the very purpose 
of the act should be “definitely to grant valuable, enforceable rights to authors, 
publishers, etc. * * * to afford greater encouragement to the production of 
literary works of lasting benefit to the world.” 

Upon the advent of the recording and reproduction of music in motion-picture 
productions, the contention was made that, under a literal construction of 
section 1 (e) of the act, such use came within the category of mechanical repro- 
duction. In a copyright infringement action which I successfully defended for a 
motion-picture producer on other grounds, for the purpose of obtaining an adjudi- 
cation thereof, I incidentally raised the question whether such a mechanical 
reproduction came under the purview of the said section of the act. (Jerome Vv. 
Twentieth Century-Fox Film Corp., 67 F. Supp. 736, affirmed, 165 F.2d 784.) The 





228 MUSICAL COMPOSITIONS ON COIN-OPERATED MACHINES 


point was considered so important to the interests of the songwriters and music 
publishers that they were permitted, through counsel for their respective asso- 
ciations, to file briefs amicus curiae. The court held that the development of 
the art, since the enactment of the act, of itself completely refuted the defend- 
ant’s argument, saying “The result would be destructive of valuable rights of 
composers and publishers, which the act was intended to secure and protect.” 
However, if the court had literally construed the wording of section 1 (e), regard- 
less of a development of the art never contemplated at the time of its enactment, 
there would be the identical situation as in respect to the jukebox exemption 
provision of section 1 (e). In such an event the rights of the composers and 
publishers could likewise only have been secured and protected by an amendment 
to the act, 

2. The opponents of the bill argue that Congress specifically determined that 
the rendition of a musical composition by a jukebox should not be deemed a 
public performance for profit, unless an admission fee was charged to the place 
of such rendition. 

At the time of the enactment of the act, Congress necessarily had in mind that 
since the rendition was then confined to the individual who inserted the coin 
and heard the rendition through earphones, such rendition could not possibly 
constitute a public performance. It will be noted that Congress said, in section 
1 (e), that the payment of the statutory royalty shall free the records from 
further contribution except in case of public performance for profit, but that the 
performance as then confined to the individual should not be “deemed a public 
performance.” The performance itself now being a public performance, if it is 
in conjunction with the sale of food or beverages, it necessarily becomes a public 
performance for profit. Under such circumstances, the payment of an admission 
fee cannot be the sole determinant whether a public performance is for profit. 
As was said in Herbert v. Shanley Co., 242, U. S. 593: 

“If the rights under the copyright are infringed only by a performance where 
money is taken at the door they are very imperfectly protected. Performances not 
different in kind from those of the defendants could be given that might compete 
with and even destroy the success of the monopoly that the law intends the 
plaintiff to have.” 

In Donaldson, Douglas 4 Gumble, Inc., v. Terris, Copyright Office Bulletin No. 
22, p. 100, there were the same factors attendant as in the present day operation 
of a jukebox. Instead of patrons inserting coins in a jukebox, resulting in 
the public performance of the musical compositions for the pleasure and dancing 
accompaniment of all those present, gratuities were given by patrons to an 
orchestra, likewise for the pleasure and dancing accompaniment of all those 
present. The court said: 

“The testimony is clear that the orchestra without permission of the copyright 
owner publicly played the copyrighted composition in defendant’s restaurant. 
* * * The orchestra was benefited by receiving remuneration in the form of 
space in defendant’s restaurant where they could play, and by receiving gratu- 
ities from the defendant’s patrons. The defendant was benefited by the attrac- 
tion of patrons to his restaurant and thereby increased his profits. The music 
was therefore played for profit.” [Italic mine.] 

The rendition of a musical composition by a jukebox in such an establishment, 
being “publicly played” whereby patrons are attracted to the establishment and 
the profits of the proprietor increased in the same manner by the sale of food 
and drink, it must likewise be deemed a public performance for profit although 
(as was said in Herbert v. Shanley Co., supra) no “money is taken at the door.” 

{t is conceded that the rendition of a musical composition by a jukebox, that 
is under the control of the proprietor of the place, is a public performance for 
profit. It is certainly all the more so if the proprietor receives additional profit, 
directly from the public performance by the machine, through the coins inserted 
by patrons. 

8. The opponents of the bill argue that as the manufacturer of the phonograph 
records is liable, under section 1 (e), for the payment of a recording fee of 2 
cents for each record manufactured of a copyrighted musical composition, the 
authors and publishers should not exact an additional fee for the public per- 
formance of such recordings. 

Motion-picture producers have from time to time considered making the same 
argument. Their thought has likewise been that, since they pay a recording 
fee (in a substantial sum) for recording a composition in a motion-picture pro- 
duction, they should not be called upon to pay an additional fee for the public 
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performance thereof. However, the producers have recognized that, the record- 
ing right and the performing right being entirely separate and distinct rights 
under the act, there can be no basis for such an argument. 

Furthermore, the manufacturers of electrical transcriptions for radio broad- 
casting have from time to time considered making the same argument. These 
transcriptions are made by the same process and are in the same category as a 
phonograph record. However, they likewise have recognized that, as the record- 
ing right and the performing right are entirely separate and distinct rights 
under the act, there can be no substance to such an argument. 





Summary or Views or AMERICAN Society or Composers, AUTHORS & PUBLISHERS 
IN Support oF 8. 1870 


The proponents of 8. 1870 endeavored to limit their presentation to the merits 
of the question: Should the present coin-operated machine exemption be re- 
pealed and, if so, is such repeal effectively accomplished by the provisions of 
$. 1870? 

The issues were so well stataed in Senate Document 155 prepared by this 
committee that we endevored to limit our proof to those issues. The opponents 
of the bill have explored other fields, namely, the method of operation of per- 
forming rights organizations and the amounts earned by some copyright owners 
having large catalogs. Reference was also made to the consent decree of the 
American Society of Composers, Authors & Publishers which, incidentally, is 
an assurance against any attempt on the part of that society to be unreasonable 
in its rates. 

We shali not spend any time in outlining the provisions of the consent decrees 
recently agreed to by the jukebox manufacturers or the many civil and criminal 
eases in which segments of the jukebox industry have been involved. We shall 
point to where the data may be obtained for anyone who is interested (pp. 
20-22, infra). 

Specifically, the following points have been made and will be developed here: 

1. The present exemption of coil machines is outmoded and contravenes 
the exclusive rights vouchsafed in the Constitution. 

2. The jukebox operators do not promote new songs; the old standards 
need no promotion. Even if the jukeboxes popularized new songs, that 
would not justify an exemption. 

3. Repeal of the exemption is important in our national interest. 

4. Payment of the manufacturing royalty of 2 cents should not exempt 
the jukebox operator from a separate royalty for public performance for 
profit. 


5. No reason has been given why the operators should not pay something 
for public performances for profit. 


1. The present exemption of coin machines is outmoded and contravenes the 
exclusive rights vouchsafed in the Constitution 


Copyright is a unique form of property in that it is of limited duration. 
During the 56-year statutory period, the Constitution provides for an “exclusive 
Right.” Congress has included as one of the exclusive rights of copyright own- 
ers the performance of “the copyrighted work publicly for profits if it be a 
musical composition.” However, section 1 (e) of the copyright law created 
an exception to this public performance right for “reproduction or rendition of 
a musical composition by or upon coin-operated machines.” In the words of 
the chairman of this committee: 

“It is a legal exemption. It is not a factual exemption. Everybody knows 
what a public performance is. But this statute provided that public perform- 
ance should not be regarded as one unless a fee is charged for admission to the 
place where such reproduction or rendition occurs. The purpose of this bill 
[S. 1870] is to strike out that legalistic exemption and restore the exclusive 
right of the authors and composers of the musical compositions” (pp. 4-5). 

The argument by the opponents of S. 1870 to the repeal of this “legalistic 
exemption” (i. e., that Congress intended in 1909 to confer a vested right in the 
continuance of specialized treatment) is clearly rebutted by the fact that in 
1952 the Copyright Act was amended by extending performing rights to books 
and poetry—a relatively new development in the field of entertainment. 

The amendment represented a realization that the philosophy of the Copyright 
Act required a guarantee of compensation to poets and authors of nondramatic 
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works when their works were performed publicly and for profit. Royalties only 
from copies sold was found no longer sufficient (Fisher, p. 308). Similarly, the 
jukebox, which has now become a primary user of copyrighted musical composi- 
tions, should bear its burden of compensating the authors of these works. 

In his testimony before this committee, Arthur Fisher, Register of Copyrights, 
characterized section 1 (e) of the 1909 Copyright Act as having been “acciden- 
tally adopted in * * * a totally different economic situation” (p. 305). In 
urging the enactment of 8S. 1870, Mr. Fisher pointed up the legislative purpose, 
which has resulted in requiring all commercial users of copyrighted music— 
save the jukebox operator—to compensate the creators of that music when it is 
publicly performed for profit. Such compensation, he said, was seen as “the 
most direct method of rewarding the creator” (p. 307). 

As was so clearly pointed out by Mr. Fisher and reinforced by both Otto 
Harbach and Helen Sousa Abert, drawing upon their personal experience, the 
coin-operated phonograph of 1909 found in the penny parlor bears no resem- 
blance to the present elaborate jukebox. 

The jukebox operator is the only commercial user of music who does not pay 
for the privilege of using and profiting from it. The proponents of repeal of the 
coin-machine exemption do not seek a Government subsidy or special treatment. 
Rather, they are asking that a constitutionally guaranteed “exclusive” right to 
their copyrighted works be secured; that the archaic exemption under which 
the jukebox operators receive special treatment be eliminated; and that confis- 
cation of their property without compensation by the jukeboxes be made 
impossible. 


2. The jukebow operators do not promote new songs; the old standards need no 
promotion 


Even if the jukeboxes popularized new songs, that would not justify an 
exemption. 

The operators urge that the jukebox as a popularizer of songs is, in fact, bene- 
fiting the songwriter and that therefore the continuation of their exemption 
from performance royalty payments is justified. Every songwriter and pub- 
lisher who testified in favor of S. 1870 stated unequivocally that, in his experi- 
ence, the jukebox was the last of the commercial users to play his songs, and 
that, far from popularizing songs, the jukebox, by constant repetition or “over- 
exposure” (p. 43) of songs already made popular by other commercial mediums, 
shortens the life of the hit tune. Mrs. Bourne and John Marks, as publishers, 
showed the great expense and effort involved in popularizing songs and the 
nonexistent role of the jukebox in this process. 

Whatever the merits of this contention of the jukebox industry, it is clearly 
not relevant to the issue. The jukebox operators have not denied that radio and 
television are highly instrumental in popularizing music. Yet, as commercial 
users of copyrighted music they pay performance royalties to the creators of 
the works they promote. This same ground for exemption was urged also by 
the broadcasters in the early days of radio. It was rejected by a Federal court 
in M. Witmark & Sons v. L. Bamberger & Co. (291 Fed. 776, 779-780 (D. C. N. J. 
1923) ), in the following most apposite language: 


“* * * the copyright owners and the music publishers themselves are perhaps 
the best judges of the method of popularizing musical selections. There may be 
various methods of bringing them to the attention of music lovers. It may be 
that one type of song is treated differently than a song of another type. But, 
be that as it may, the method, we think, is the privilege of the owner. He has 
the exclusive right to publish and vend, as well as to perform.” 


3. Repeal of the exemption is important to our national interest 


Not only are the songwriters of America deprived of a sizable amount of income 
by the continued existence of section 1 (e), but so are songwriters of other 
nations whose tunes are played on jukeboxes in this country. It should be noted 
that in every other country the jukebox industry must compensate the composer 
when his songs are played on a jukebox. 

Mr. Fisher pointed up the adverse effect section 1 (e) has upon our interna- 
tional relations. As Chairman of the Intergovernmental Copyright Committee 
and as an active participant in the development of the Universal Copyright Con- 
vention, Mr. Fisher is unusually well qualified to attest to this effect. He stated 
at page 309: 


“I did not find in the foreign field a single jurist, a single specialist in the 
whole area of literary and artistic property who believes this exemption is sound 
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On the contrary, we have received and are receiving a large quantity of com- 
munications and results from all over the world complaining as to the inequality 
in principle of this situation in the United States. 

“* * * they further contend as a straight economic matter that they are going 
to retaliate against the United States and the Americans will suffer unless they 
work out something.” 

Mr. Fisher saw as the most important reason for repealing the jukebox 
exemption : 

“Today in the world it is of the utmost importance that the United States be 
known in the battle of the mind in winning friends in countries that are on my 
committee [Intergovernmental Copyright Committee]—India, Japan, South 
America, and Southeast Asia—it is of the utmost importance that the United 
States be known as a country that does not violate principle in the cultural and 
creative effort, and I find this in every meeting I go to.” 


4. Payment of the manufacturing royalty of 2 cents should not exempt the juke- 
box operator from a separate royalty for public performance for profit 

The jukebox operators argued that they adequately fulfill their obligations 
toward the authors, composers, and publishers, whose creative efforts are the 
very mainstay of the entire jukebox industry, with the payment of the 2-cent 
statutory recording fee. Despite the operators’ emphasis on the recording roy- 
alty they pay the songwriter, the royalty is in fact paid by the ultimate pur- 
chaser of the used record, which the operator admittedly sells for 30 cents 
(p. 274) after its usefulness to the jukebox is ended. It has been reported in 
Billboard (February 19, 1955) that 80 percent (400,000) of the used records 
offered for sale by a southern California firm came from jukebox operators. 
Taking into account the used-record market available to, and used by, the juke- 
box operator, the 2-cent record royalty, if passed on to anyone, is passed on to 
the ultimate buyer of the used record; thus even the 2-cent manufacturing roy- 
alty cannot be said to come from the pockets of operators; it is passed on to 
the members of the general public who purchase the operators’ discarded records. 

The operators dodge the fundamental issue here involved: Congress did not 
limit the protection given a copyright owner in 1909 to the recording fee; rather, 
it continued the separate and distinct right for the songwrier to additional com- 
pensation, when a work was performed publicly for profit—a right first created 
in 1897. 

Otto Harbach, using as an example, his Smoke Gets in Your Eyes, showed that 
if a recording of that song were on a jukebox 1 month (jukebox operator Eugene 
E. Zigmond testified that the average record does not remain in a jukebox that 
long (p. 274)), that Harbach, the widow of Jerome Kern—the composer—and 
the publisher would split the 2-cent royalty, while the jukebox, assuming a 
modest 10 plays a day, would receive $30 in dimes for the performance of that 
same record. 

Richard Adler, the composer of many musical-comedy hits, frequently found 
on jukeboxes, testified that his songs have received 240 million plays on the Na- 
tion’s jukeboxes. At 3 plays for 25 cents, these songs enriched the jukebox 
industry by $20 million while Adler received only $6,000 in recording royalties 
for these same records. 

Carolyn Leigh further exploded the myth that composers and authors reap a 
fortune from sales of sheet music and record royalties. She showed that her 
hit song Young at Heart, by now a “standard,” brought her from sheet music and 
record sales combined, only $13,000 during the entire 4-year period of its popu- 
larity. Similarly, 7 recorded versions of I’m Waiting for You, plus sheet-music 
sales, brought her less than $2,500 in 1951, its year of popularity. 

Opponents of 8S. 1870 continually emphasized the fortune publishers allegedly 
make on record royalties. This fiction, too, was exposed by witness Bonnie 
Bourne, a publisher of many hits found on jukeboxes. All the songs published 
by her company in 1950 and 1951 yielded the publisher record royalties of less 
than $46,000 for the 2,300,000 records sold. Payment to contact men who are 
responsible for popularizing the publisher’s catalog amounted to $130,000 for 
these 2 years. 

Clearly, performance royalties are essential if music publishing and song- 
writing are to be at all profitable. 


5. No reason has been given why the operators should not pay something for 
public performances for profit 


At the outset, it is important to place the proposed royalty fee in its proper 
context vis-a-vis the total economic picture of the jukebox industry. This was 
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done most graphically by Arthur Fisher, who indicated that the record royalties 
paid are equal to one-third of 1 percent of the $500 million annual gross of 
the jukebox industry. He continued (pp. 315-16) : 

“* * * As I look back on the hearings in the past years, I cannot help but 
note that during the period of these hearings the cost of the machines have 
increased, as has been testified several times, from $600 or $700 up to $1,300, 
a percentage increase, but the commodity that is sold, the composition itself is 
still on the basis, so far as the royalty on the record of the law passed in 1909, 
with the depreciated dollar, and that has not changed at all. 

“Our judgment, looking at the economic aspects and looking at the rest of 
the world, leads us to the conclusion that economically there is really no problem 
whatsoever percentagewise as against the gross and as against the other costs 
of the operation of the whole industry. I know of no other field, and particularly 
in the trouble I know of in the farm field quite intimately—lI am still operating 
a cattle herd—in which the commodity which is sold, and that which is being 
sold here, the composition, would only yield a total revenue of somewhere be- 
tween one-third of 1 percent and 2.2 percent.* I cannot conceive in relation to 
the costs of the distributors of the equipment that there is any serious economic 
matter at all.” 

It should be emphasized that every operator and distributor testifying against 
S. 1870 cited rising machine prices as the major factor acounting for increased 
costs (e. g., 149, 226, 245-246). Moreover, the pressure, imposed by the manu- 
facturers, to purchase new machines because of the proliferation of new models 
was cited (p. 262). 

Eugene Zigmond, a Wyoming operator, complained that “We have a new model 
staring us in the face every year that we have to contend with.” 

Arthur C. Hughes, a Wurlitzer distributor in the southwestern area of the 
country, stated: 

“And another thing I would like to point out is that this is a replacement 
business. What I mean by that is that if an operator is on his toes and keeps his 
operation in good condition, why he will replace 15 to 20 percent a year of his 
equipment not because it is worn out but it does become obsolete” (p. 145). 

Hammond F. Chaffetz, the representative of the jukebox manufacturers, 
glossed over the increase in machine costs when testifying before this com- 
mittee. He was sure, however, that the jukebox industry would be ruined if 
uny performance royalty payments were required of the operator. 

Similarly, the jukebox distributors who testified gave equally dire predictions 
as to the effect of performance royalties upon the operator, while skimming over 
their costly interposition as middlemen between the manufacturer and the opera- 
tor who used to buy directly from the manufacturer. The institution of the 
“distributor” was yet unborn in 1909. 

It appears that the manufacturers and distributors expect only the song- 
writer to continue to suffer while the manufacturers and distributors are having 
a field day at the operator’s expense by reason of the manufacturers’ pricing 
policies, the obsolescence of machines caused by the manufacturers, and the 
financing arrangements evolved by the distributors. 

The 15 operators and distributors who testified each asserted that he was 
either losing money or barely breaking even on his jukebox operation. It is, of 
course, natural that any group faced with a possible increase in operating cost— 
no matter how small and no matter how justified—should plead poverty. 
Actually, however, they are all making a profit in terms of “depreciation” with 
all its attendant tax advantages. 

A clue to the misleading nature of much of the financial data submitted by 
the operators and their representatives may be found in an analysis of the 
survey conducted by the manufacturers in connection with the hearings on H. R. 
5473 in 1952 before Subcommittee No. 2 of the Judiciary Committee (pp. 134-144, 
record of H. R. 5473 hearings). This survey and its results are cited in the 
prepared statements submitted to this committee by George A. Miller, president 
of Music Operators of America; Nicholas E. Allen, counsel to Music Operators 
of America; and Hammond E. Chaffetz, representative of the manufacturers. 
Each of them cites this survey as indicating the average operator’s yearly earn- 
ings in 1950 (the year covered by the survey) to have been between three and 
four thousand dollars, and none of them feels that there has been any increase 
in the 7 ensuing years. To conduct this survey, questionnaires, with assurance 
that replies would be kept “confidential,” were sent by the manufacturers and 


2 The 2.2-percent figure is based on a proposed rate of $25 a year per box. 
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operator associations to “all known operators.” The questionnaire asked only 
five questions : 

1. How many jukeboxes do you operate? 

2. What was your share of the total collections in 1950, after paying the 
location owners their share? 

3. What were your total expenses in connection with your jukebox 
business in 1950? Do not include your salary. Do not include income taxes, 
Federal or State. 

4. What is the value of the jukeboxes, records, trucks, automobiles, and 
other equipment used in your jukebox business? 

5. How many records did you buy in 1950? 

A major defect in the survey was the extreme simplicity and resulting ambi- 
guity in the questions. The operators were asked merely to list “expenses” 
incurred in connection with their jukebox operations. They were not asked to 
itemize these expenses. The witness, Zigmond, attributed 70 percent of his 
expenses ($30,196 out of $41,233) to “depreciation.” This is purely a book entry. 
They were not asked whether they operated other coin machines, record shops, 
or related businesses, nor were they asked to explain how they allocated their 
costs between their jukebox operations and any related activities. 

Inasmuch as the majority of the jukebox operators were reported to be diversi- 
fied in 1951 (the Billboard annual poll, March 15, 1952), it is clear that many of 
the operators responding to the survey did derive revenue and incur expenses 
in activities other than their jukebox operations. The apportionment of ex- 
penses and revenue among several interrelated activities must, of necessity, be 
arbitrary. Thus in the interests of a really objective survey, the operators 
should have been asked the manner in which they allocated such costs. 

There was no opportunity for the responding operators to indicate sources 
of income from their jukebox operations, such as sale of used records, sale of 
locations, or sale of fully depreciated jukeboxes. 

Finally, the recipients knew that the questionnaire was to be used to show 
that they could not afford to pay royalties for the right of public performance 
for profit. No one will know how many of the 8,400 nonreporting operators 
(only 1,598 replies were used) failed to respond because their replies would 
hurt the cause. 

After hearing the testimony of Mr. Bryson and Mr. Chaffetz concerning the 
survey and the data it yielded, Congressman Celler concluded that, “I would 
say the questionnaire is grievously at fault because if these expenses are not 
itemized, we do not know what they are. I think the whole questionnaire is 
valueless.” (p. 141, hearings on H. R. 5473, Feb. 4, 1952.) The committee 
counsel concluded about the net profit figures that “* * * the validity of that 
net return depends completely on the validity of the items that form the basis 
for your computations; and your basis, it appears to me, is completely ambig- 
nous * * *.” (P. 148, bearings on H. R. 5473, Feb. 4, 1952.) 

Criticism similar to that directed to the manufacturers’ survey may also 
properly be directed at the financial information submitted by the operators 
and distributors who testified before this committee. For example, in no case 
did the reporting operator indicate what items he included in “gross revenue.” 
It would appear that in most cases it included only the money taken directly 
from the jukebox and did not include money received from the sale of used 
machines, used records, and the like. Indeed, it would appear from the testi- 
mony of the operators that they listed as “record expenses” the total amount 
spent on the initial purchase of their records without anywhere indicating 
that they admittedly recovered one-half of the purchase price on the resale of 
the used records (p. 274). 

Furthermore, no information is given as to the method used by the various 
operators in allocating expenses among other business activities and their juke- 
box operations. The latest Billboard annual survey (May 20, 1957) indicates 
that 88 percent of the operators were diversified in 1956. Since almost every 
operator-witness admitted to the operation of coin machines other than juke- 
boxes, it would have been most appropriate for them to have informed the 
committee what method of cost allocation they employed. 

In every instance the operator listed depreciation as his largest expense item 
(constituting up to one-third of all his costs), and in each instance where the 
financial report indicated a loss for the year, a smaller depreciation allowance 
would have indicated a profit. 


16 
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It thus becomes appropriate to describe briefly the various methods used to 
depreciate equipment. It is essential in evaluating any statement of deprecia- 
tion as an expense to realize that whatever the figure, it represents theoretical 
or book depreciation and not actual depreciation. Book depreciation, unlike 
the other expenses of a jukebox operator, is not an out-of-pocket cost. It is 
instead merely a bookkeeping entry which aims to charge a portion of the 
cost or other basic value of a tangible assets against the operations of a period. 
It is a means for distributing equitably over the estimated service life of an 
asset the cost or other basic value of the asset less its salvage value, if any. 
Actual depreciation may be defined as the decrease in the value of equipment 
as measured by its present market value or its serviceability. The effect of the 
difference between book and actual depreciation is that in any given accounting 
period, profits as reported by the income statement may be very different from 
the actual profitability of operations. 

An operator may list new equipment at its total purchase price or at its total 
purchase price less the trade-in allowance on a used machine. Most operators 
employ the former method, since they may then treat the trade-in allowance as a 
eapital gain and deduct more for depreciation on the higher price listed as the 
value of the new machine. 

The witness, LeStourgeon, for example, testified that he earned $4,500 a year 
on his 60 machines. They cost him $61,284.41, but he owed only $14,000 on them, 
and their depreciated value was $30,000. We are not enlightened as to the trade- 
in value of these machines. 

The various methods of computing depreciation to the advantage of the op- 
erator are detailed in Billboard of March 24, 1958, page 98, exhibit A annexed 
hereto. From this article, it can be seen clearly that an operator’s statement as 
to his depreciation charges cannot be evaluated unless all the factors relating 
to depreciation are made clear. 

In light of the factors discussed above, it can be seen that the reliability of the 
financial statements submitted by the witnesses cannot be adequately evaluated 
because of the incomplete and ambiguous nature of much of the information 
given. However, it is possible at first blush to point out what appear to be in- 
correct statements as to expenses on the financial statement submitted by Al- 
bert S. Denver, president of the Music Operators of New York, on behalf of his 
wholly owned corporation, Lincoln Service, Inc., which he reports. operates 100 
jukeboxes and 400 cigarette-vending machines in New York City. In his item- 
ization of Lincoln Service, Inc.’s expenses, Mr. Denver lists several items of 
expenses for 1957 which do not seem consistent with the terms of a collective- 
bargaining agreement in force then and now between Lincoln Service, Inc., as a 
member of Music Operators of New York, Inc., and Local 1690 of the Automatic 
Coin Vending Machine Union. (A copy of this contract is annexed to the chair- 
man’s copy of this statement as exhibit B.) This contract was introduced in 
evidence by Mr. Denver in support of a motion for a temporary injunction against 
a rival union in the case of Music Operators of New York, Inc., et al. v. Scala et al., 
Supreme Court, New York County, Index No. 14271/57. Under the terms of this 
contract (arts. VIII and IX), the employee designated the collector agent is 
“* * * required to solicit and to secure profitable locations * * *,” to make the 
original installations, and is “* * * required to make collections at least once in 
2 weeks and not less than 10 days; to vary the selection of records not less than 
once in 2 weeks: to keep equipment in satisfactory running condition and ap- 
pearance; and to perform such other duties as may be incident to the successful 
operation of the phonographs entrusted to their care.” 

He must furnish his own automobile and maintain and operate it at his own 
expense. 

He receives a 23-percent commission upon receipts, with a guaranteed 
weekly minimum of $90 for servicing 60 machines. For less than 60 machines, 
the minimum is reduced proportionately, but never below $75. Two hundred 
play machines are serviced at a 15-percent commission. 

Under the same contractual clauses, mechanics or repairmen receive a 
weekly salary of $90 for which they shall “perform * * * shopwork and * * * 
such repairs at locations which the collector-agent cannot make * * * and 
deliver machines.” This salary covers “no more than 60 machines.” 

The financial statement submitted by Denver lists salaries for 1957 as 
$34,531.99, without indicating the number or nature of the employees, how 
many machines they service, whether or not they service vending machines as 
well as jukeboxes, and what percentage of the salaries consisted of com- 
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mission paid the collector-agent upon the receipts collected by him from the 
jukebox. 

There is a $10,781.57 expense item labeled “Auto expenses.” Inasmuch as 
Lincoln Service, Inc., operates 100 jukeboxes, and a minimum of 60 jukeboxes 
must be serviced by both the collector-agent (who supplies and maintains his 
own vehicle), and the repairman to warrant their $90 weekly salaries, it is 
difficult to see the justification for so large a vehicle expense item. 

There is a $10,511.35 item designated “Location expense.” The nature of 
this large expenditure is impossible to determine. If, however, it is intended 
to cover any of the expenses attributable to soliciting and servicing locations, 
it is inappropriately included inasmuch as these tasks under the union contract 
are performed by the collector-agents whose salaries should be included in the 
$34,531.99 salaries figure. 

In his testimony, Mr. Denver indicated that his company’s financial situa- 
tion was “typical of the majority of operators” in New York City. However, 
his own prepared statement concerning dime play (in many respects identical 
to the one he submitted in 1953 during the hearings of this committee on S. 
1106), raises questions as to the general reliability of his testimony. For 
example, he states, as he did in 1953 before the committee, that— 


“With the exception of a handful of operators, the jukebox industry still 
operates at 5 cents a play, 2 plays for 10 cents, and 5 or 6 plays for 25 cents. 
In scattered sections of the country, operators, in an attempt to meet rising 
costs, have converted their machines in some instances, so that the insertions 
of 10 cents would produce 1 play and the insertion of 25 cents would produce 
8 plays * * *.” 

After claiming that player resistance to dime play caused a 50-percent drop 
in the number of plays per phonograph, he states that— 


“The operators in New York have concluded that the operating end of the 
jukebox business will be much healthier if more persons play the jukeboxes, 
and therefore, have refused to increase the price of a play per tune.” 

The handful of operators and scattered sections referred to by Mr. Denver 
was reported to 66.9 percent in the most recent Cash Box survey (April 12, 
1958). (Annexed to this statement as exhibit C.) The same survey refuting 


Denver’s description of the extent of dime play in New York, indicates 74.5 
percent of the operators in New York have converted their machines to dime 
play. 

Indeed the testimony of many of the operators themselves at this hearing, 
indicates that dime play is fairly widespread throughout the country. Jukebox 
operator C. S. Pierce estimated that 50 percent of the jukeboxes in this country 
are on dime play (pp. 260-261). Surely this is considerably more than the 
handful described by Denver. 

Although, without exception, each operator-witness testified that he splits the 
jukebox revenue on a 50-50 basis with the location owner, and not one operator 
mentioned that he received front money or a minimum guaranty or had his 
location secured by contract, the contract prepared by the California Music 
Merchants Association, of which Mr. George Miller, president of the national 
association, has also been president, generally used in that State and elsewhere, 
provides for a guaranteed weekly minimum to the operator. (A copy of this is 
annexed to this statement as exhibit D.) Twelve dollars and fifty cents was the 
weekly minimum under this form of contract in a California case in which 
breach of this contract by a location owner resulted in an award of $1,500 in 
damages to the operator (The Billboard, July 7, 1956). 

New York location contracts—presumably typical—submitted in support of 
the motion for a temporary injunction in the previously cited case of Music 
Operators of New York et al. v. Scala et al. (copies of these contracts are annexed 
to this statement as exhibits E and F, respectively) provide for a guaranteed 
weekly minimum of $15 to the operator (exhibit F) or for weekly front money 
of $10 (exhibit E), before the 50-50 split is made. 

The only users of coin-operated machines who have indicated a price which 
they would regard as reasonable is the National Licensed Beverage Association. 
The price they indicated was an amount ranging from $15 to $25 per box per year. 
In our letter of April 25; 1958, to the chairman of this committee, we indicated 
a willingness to reach agreement along those lines. Neither the jukebox operators 
nor the distributors nor the manufacturers have shown any disposition to pay 
anything. The refusal to discuss the problem of rates throws great doubt upon 
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the genuineness of the plea of the jukebox interests that they cannot afford to 
pay for the use of music in the same manner as other users engaged in giving 
public performances for profit. 


6. Consent decrees and other proceedings relating to conduct of segments of 
jukebow industry 


In the presentation of our case in support of repeal of the coin-operated 
machine exemption, we have not urged that any activities of the jukebox industry 
violating the laws should be considered in determining whether the exemption 
should be repealed. The jukebox industry, however, has referred to certain 
ASCAP consent decrees with the apparent suggestion that any industry which 
is subject to consent decrees should also be subject to deprivations of its 
property right. 

Solely for the purpose of rounding out the picture inasmuch as the issue has 
been brought up by the opponents of S. 1870, we wish to report the following: 
Consent decrees were entered against 3 of the 4 jukebox manufacturers, namely 
Rudolph Wurlitzer Co., AMI, Inc., and Seeburg Corp., on April 15, 1958, June 2, 
1957, and January 31, 1957, respectively. 

A presentment by a New Jersey grand jury investigating the notorious under- 
world meeting in Apalachin pointed out that “many of the kingpins of American 
crime who journeyed to Apalachin from New Jersey were engaged in the jukebox 
and vending business.” The grand jury urged United States Senate investigation 
of the jukebox and vending business (New York Times, Mar. 29, 1958). 

A report entitled “Summary of Evidence Before the Senate Committee To 
Investigate Organized Crime in Interstate Commerce, May 1950-51: Organized 
Crime in Jukebox Operation,” which was the result of the hearings held by the 
Senate committee headed by Senator Kefauver, described “widespread gangster 
control of the jukebox industry” in Arizona, California, Chicago, Connecticut, 
Florida, Illinois, Kansas, Kentucky, Louisiana, Minnesota, Mississippi, Missouri, 
New Jersey, New York, Ohio, Pennsylvania, and other States. 

Virgil W. Peterson, operating director of the Chicago Crime Commission, has 
prepared a 200-page report which, according to Variety of April 27, 1956, 
indicates that almost all levels of the jukebox industry are “permeated with 
hocdlums and the gangster element.” 

State Attorney Benjamin S. Adamowski, of Chicago, has recently found that 
the Chicago license tax is not paid upon a great number of jukeboxes in that 
city, and that these machines also lack the Federal $10 tax stamp (Chicago Sun 
Times, Apr. 19, 1958). 

An article by Lester Velie in the Reader’s Digest of November 1955, under the 
heading “Racket in the Jukebox,” points out that mobsters aided by corrupt 
union locals have invaded the two-billion-dollar vending machine industry. 

There are other charges of arson, hurling of concrete hunks through windows 
of cafes, and jukebox wars, counterfeiting phonograph records, etc., which would 
unduly extend this memorandum. 

No mention would be made of these activities but for the fact that the juke- 
box manufacturers and operators have introduced the issue. If it is deemed 
pertinent, we shall supply particulars. 

In any event, it ill becomes such an industry to complain about the fact that 
some writers and publishers are eminently successful and have within the 
American society of free enterprise built up large catalogs. 


Exuisit A 
[From the Billboard, March 24, 1958] 


Tue Fast Meruop: Part JI—OvrTLIne or Basic SYSTEMS FOR DEPRECIATING 
JUKEBOXES 


This is the fourth in a series on the full scope of accounting, depreciation and 
taxes in music operation management. This article is the second of two on 
depreciation. It deals with specific dollar analysis of depreciation methods 
allowed by the Internal Revenue Code 


(By Leo Kaner, C. P. A.) 


Let us now consider how the new accelerated depreciation methods affect the 
operator and find out how they work in comparison with the straight-line 
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method. We can do this best by illustrating how to depreciate a new phono- 
graph costing $1,050 with a salvage value of $50 and a useful life of 5 years, 
using all 3 methods 

1. Straight-line method: This method was the one usually used by operators 
in depreciating their phonographs before the new methods were permitted under 
the new code. The depreciation for each of the 5 years under this method, after 
considering salvage value of $50, would be $200 per year for a total of $1,000. 

2. The sum-of-the-years-digits method: This method is based upon fractions 
(representing the useful years of the phonograph) computed in such a way that 
the total of all the years becomes the denominator and the year itself becomes 
the numerator, in reverse order. To clarify, let us illustrate: 

Assuming an asset with a useful life of 5 years, the denominator is obtained 
as follows—add the first year, to the second year, to the third year, ete. (1+ 
2+3+4+5=15). 


To get the numerator we reverse the years as follows: 


ist year becomes number 5. 
2d year becomes number 4. 
3d year becomes number 3. 
4th year becomes number 2. 
5th year becomes number 1. 


Our fraction is now as follows: 










Total 


Once the fraction is computed, it is applied against the depreciable base 
($1,050 less salvage of $50=$1,000.) The allowable depreciation would then be: 


a eae a eaicd $333. 33 
I a 266. 67 
Cee een ee ee eae nae 200. 00 
Ne en 133. 33 


eee enn ne ae ce 
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3. Double declining balance method: Under the declining balance method 
salvage value of the asset need not be considered since an unamortized balance 
remains in the account at the end of its useful life. When preparing the depre- 
ciation schedule, cognizance should be taken, however, that the salvage value 
remaining in the account at the end of the asset’s useful life should not be less 
than the estimated salvage value. The annual depreciation allowable under 
this method is limited to double the rate used in the straight-line method 
(20% X2=40%). The rate thus ascertained is applied each year to the un- 
recovered cost of the asset. Considering the above illustration, the actual cost 
of $1,050 would be depreciated as shown in example A. 

At the end of the fifth year $81.65 ($1,050 less $968.35) remains in the account. 
This amount is greater than the estimated salvage value of $50 used in both the 
straight-line method and the sum-of-the-years-digits method. To correct this 
avuparent inequity, the taxpayer may elect to change over to the straight-line 
method at any time without consent from the Internal Revenue Service. How- 
ever, when changing over, the remaining useful life must stay constant. 
















GROUP ACCOUNTS 






In our discussion up to this point our illustrations indicated depreciation for 
only one phonograph. This was done to facilitate the explanation with the least 
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amount of complications. In view of the fact that most operators are confronted 
with the question of depreciation on group accounts instead of single asset 
accounts, let us analyze this second question. Group accounts consist of various 
assets with the same useful life. As applicable to an operator this means all 
new phonographs acquired within 1 calendar or fiscal year. 

Group accounts can be handled in two different ways under generally accepted 
accounting procedures: (a) An average of one-half year may be used in calcu- 
lating depreciation on all equipment purchased during the year, or (b) the 
amount of depreciation taken on new equipment purchased during the year 
would depend on the date each phonograph was purchased. Thus, if a phono- 
graph was purchased February 1, the depreciation would be for 11/12 of 1 
year’s depreciation. Each addition or additions would be calculated on a monthly 
basis. 

Note example B where an operator purchases 3 separate phonographs (at $1,000 
cost each, excluding salvage value), 1 on February 1, another on June 1, and 
the third on September 1, 1956. 

In all cases it will be noted that the one-half-year-average method is much 
simpler to administer. Especially is this true as the number of machines on 
location increases. 

If the unit method of computing depreciation is adopted, the depreciation on 
any unit being disposed of can be determined and removed from the reserve 
account provided that an individual phonograph control card is kept. This 
facilitates determination of any gain or loss on sale or exchange of equipment 
as well as the recomputation of book values for phonographs acquired by trade-ins. 


USED PROPERTY 


It should be mentioned in passing that the law permits the declining balance 
method of depreciation for used property having a life of 3 or more years and 
acquired after December 31, 1953, but the rate may not exceed 1% times the 
rate that would be used under the straight-line computation. 

Under certain conditions an operator may be able to acquire used phono- 
graphs at a bargain price and take advantage of this second declining balance 
method. 

For illustrative purposes assume that the new phonograph collections average 
$20 per week, and let us now apply the principal average cost factors (re- 
searched from my industry experience) of collectors’ salary, record expense, 
overhead and depreciation under each method of depreciation for a moderate 
Size operator (see example C). 

From the examples and analyses cited above one can readily see that the 
declining-balance methods and the sum-of-the-years-digits method have certain 
advantages over straight-line depreciation. The also offer certain disadvantages 
which must be evaluated before adoption of their use. Management must, 
therefore, decide which of the methods best suits their individual needs. 

Perhaps one of the most important reasons for the adoption of the fast- 
depreciation methods is the “tax bite’ conserved for use in the business during 
the earlier life of the phonograph, for if the operator has acquired the equip- 
ment on installment contract obligations, the more “cash flow” he can generate, 
the sooner he will pay off his debts. Further, the sooner he pays off the out- 
standing obligations, the easier it will be to buy new machines to keep abreast 
of competition. The term “cash flow” is used to indicate the amount of actual 
eash available for use in the operators’ business and consists of the items in 
example D. 

Thus, we see that taxes and depreciation policies go hand in hand and the 
astute judgment of management in conjunction with competent accounting and 
tax advice is the best combination toward setting policies for specific objectives 
of the individual concerned. 


Ezvample A 
I ce daredcineencencraenscn Se 
2d year $1,050 less $420= $630 at 40 percent._.._........-.-.-.-------_---- swing atte ae siadee 252. 00 
3d. year 9600 less $252=$378 at 40 percent. _.:...............-.-. 2-2-2 ee cen e eee. ... 151.20 
4th year $378 leas $151.20=$296.80-at 40 percent... ..............-......-.-22.-- 22-2 eee eee 90. 7% 
5th year $226.80 less $90.72=$136.08 at 40 percent ..._.........---- siiiivaiuicliaas F edidmeasdiibe sauebase . &.4 


an a ncianimimip cabucmiuchnabes 968. 25 
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Ezample B 
1. STRAIGHT-LINE METHOD 


Date purchased Cost Rate Number | Depreci- 
(percent) jof months} ation 


(a) 44-year average: 1956 $3, 000 20 | $300. 00 








(6) Actual number of months—unit method: 
Feb. 1, 1956 Rice aR ate oat eee oth, widen 1, 000 183. 33 
PR BR «Xcite Oe. ideale nee a a 1, 000 116. 67 
Sept. 1, 1956__.__- 1, 000 66. 67 
"aaa 


ME Sieh cRbsti bce teawek tei ceil eas oa a 366. 67 








E METHOD 





$3, 000 | 


(b) Actual number of months—unit method: 
eb. 1, 1956_- Mia 3. 1, 000 
June 1, 1956- LiL Pada ne ee a Ee 1, 000 
Sept. 1, 1956. 1, 000 














3, 000 |. 





3. SUM-OF-THE-YEARS-DIGITS METHOD 
(a) ¥4-half year av erage: 
Under certain conditions this method may be applied to group accounts using a remaining life 
formula. For further information on the application of this method as to group accounts consult 
the appropriate section of the code. 





Date purchased Cost Rate | Number | Depreci- 
(percent) jof months} ation 


(6) Actual number of months—unit method: 
Ste ME tacenvisatontewoaceetrac 5 a Jab 5/15 $305. 55 
June 1, 1956 7 5/15 194. 44 


111. 11 
611. 10 


Example 


Straight Double 
Method of computing depreciation i ne its | declining 
balance 


Phonograph income ‘ 20. $20 

Cost of operations: SSS es eee 
Collector’s salary j 3. 3. 
Record expense. ---.-.--..---- San atesiblimenh vps kwroainace ugeirai eae: 2 
Overhead 6. 


Total cost of operations (before depreciation) ‘ ; 11. 


Estimated earnings before depreciation 1g : 15 8. 
Less: Depreciation 8 


Net estimated earnings 


Applying the minimum tax rate of 20 percent (disregarding exemptions 
and other allowable deductions), the income tax on the earnings of this 
phonograph per week would be as follows: 

Amount of income tax 
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Example D 


Straight | Sum of | Double 
line digits | declining 
balance 


Net estimated earnings ‘ $1.74 $0.07 
Add back depreciation : 3. 6. 41 8.08 


SE ot eter ee kite ek en nn aie cndewseatendnanedens . 8.15 8.15 
Less: Income tax as above computed . 86 35 01 


Estimated “‘cash flow”’ - \ 7 8.14 





EXxuHIsit B 


Agreement, made and entered into this — day of November 1957, retroactive 
to and effective as of July 1, 1957, by and between Music Operators of New 
York, Inc., with offices located at Number 250 West 57th Street, in the Borough 
of Manhattan, City, County and State of New York (hereinafter referred to as 
the “Association’”) on behalf of itself and its members (which members are here- 
inafter referred to collectively as the “Association Members”), and Automatic 
Coin and Vending Machine Employees’ Union, Local Number 1690, the designated 
subordinate of the Retail Clerks International Association, AFL-CIO, with 
offices located at Number 1776 Broadway, in the Borough of Manhattan, City, 
County and State of New York (hereinafter referred to as the “Union”). 


WITNESSETH 


Whereas the Union, by means of written authorization by a majority of the 
employees of each Association Member had been designated as the sole and 
exclusive collective bargaining agent in behalf of all the employees of the Asso- 
ciation Members, other than those who are employed as office help or in a super- 
visory capacity; and 

Whereas the Association had been duly designated as the sole and exclusive 
bargaining agent in behalf of all its members; 

Now, therefore, in consideration of the mutual covenants herein contained, 
the parties hereto agree, as follows: 


ARTICLE I 


Union Recognition: The Union is hereby designated as the sole and exclusive 
collective bargaining agent in behalf of all the employees of the Association 
Members, other than those employed as office help or in a supervisory capacity. 


ARTICLE II 


Association Recognition: The Association is hereby recognized as the sole 
and exclusive collective bargaining agent in behalf of all its members, and 
represents to the Union that it is fully authorized to execute this agreement 
as its act and deed and as the act and deed of each and every of its members 
with the same full force and effect as if each of its members separately and 
individually executed the same. 

ARTICLE III 


Union Shop: All present employees, as well as those hereafter hired shall, on 
or before the thirtieth day subsequent to the commencement of their employ- 
ment, or the effective date hereof, whichever may be later, be and remain mem- 
bers of the Union in good standing as a condition of employment. 


ARTICLE IV 


Engaging New Employees: In the event that new employees are required, 
the Association Member involved shall immediately notify the Union, whereupon 
the Union shall have forty-eight (48) hours (exclusive of intervening Satur- 
days, Sundays or holidays), within which to recommend the employees so re- 
quired from the open market. In the event that within such forty-eight (48) 
hour period the Union fails to furnish employees who have had at least four 
(4) months of experience in the automatic music field, then and in such an 
event, at the expiration of that forty-eight (48) hour period, the said Association 
Member shall have the option of seeking such help from the open market. 
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The Association Member shall be required to forward to the Union within 
a period of one week from the date of hire, the name and address of each and 
every employee so hired from the open market. 


ARTICLE V 


Layoffs and Distribution of Work: Association Members shall have the right 
of laying-off such employees as may become necessary by virtue of diminution in 
the volume of business, seasonal or otherwise, based upon the seniority status 
of the employees. 

Every Association Member shall be required to forward to the Union a list 
containing the names of employees laid off, which list shall be mailed promptly 
after the layoff occurs. Whenever practicable, the Association Member shall 
furnish the Union reasonable advance, written notice of all proposed layoffs. 

Seniority shall likewise prevail in returning those laid off. 


ARTICLE VI 


Discharges: A union member shall not be discharged, except for just cause. 
Within forty-eight (48) hours the Association Member shall notify the Union 
and the Association in writing of the discharge of any employee who is a union 
member, stating therein the reason therefor. Should the Union object to or 
question such discharge, then and in such an event, the matter shall be settled 
and determined in accordance with the method provided for herein for the 
settlement and determination of any or all grievances, disputes and contro- 
versies. 

The Association Members shall be entitled to a trial period of two (2) weeks 
for all their new employees; during such probationary period such new em- 
ployees may be discharged for any reason whatsoever. 


ARTICLE VII 


Vacations: All employees who were employed during the year preceding Sep- 
tember first in any year, shall be entitled to one week vacation with pay in 
advance, which vacation shall take place during the months of July or August, 
upon condition, however, that the employee had not resigned or had not been 
discharged for just cause. All employees employed for a period of two (2) years 
Or more preceding September first in any year, shall be given two (2) weeks 
vacation with pay in advance; and all employees employed for a period of 
ten (10) years or more, and who had served during the year preceding September 
first, shall be given three (3) weeks vacation with pay in advance. 

Vacations shall be granted at such time or times as shall be determined 
by the employer, first having given due consideration to the wishes or desires 
of its employees and the efficient operation of its business, which vacation 
period shall be scheduled upon four (4) weeks’ notice to its employees. 


ARTICLE VIII 


Wages: The following minimum schedule of wages shall become effective 
for all workers who are employed by members of the Association, viz: 


Weekly 
Classification : salary 


(1) Helpers 

(2) Mechanics or Repairman (for no more than 60 machines 
per week) 90. 00 

(3) Collector-Agents: Twenty-three (23%) percent commission upon re- 
ceipts collected with a guarantee of no less than ninety ($90) dollars 
per week, which represents the servicing of sixty (60) machines. 
Should less than sixty (60) machines be serviced, the minimum 
guaranteed weekly salary shall be reduced proportionately to a rate of 
not less than seventy-five ($75) dollars weekly. However, anything to 
the contrary herein contained notwithstanding, two hundred (200) se- 
lection machines are to be serviced at a commission of only fifteen 
(15%) percent. 

(4) Any and all workers who were employed by the Association Members 
as of the Ist day of July, 1957, shall be entitled to an increase of not 


less than ten (10%) percent over and above their present weekly 
rate of pay. 
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ARTICLE Ix 


Duties of employees: The duties of workers who are employed by members of 
the Association shall consist of— 

(A) 1. Collector-Agents employed by members of the Association, shall 
be assigned a number of coin-operated phonographs, together with associa- 
tion equipment, that are now, or shall hereinafter be installed by them in 
various locations. They shall be required to install all wires which may 
be necessary in connection with the equipment referred to herein, provided 
that such wires do not carry a voltage greater than twenty-five (25) volts, 
or provided further, that such wires are not installed in conduit. In the 
event that wires carry more than twenty-five (25) volts or conduit is 
necessary, Same shall be installed by members of the inside branch having 
jurisdiction where such work is performed. It is understood and agreed 
that work of this nature shall in no-wise transgress upon the jurisdiction 
of the inside electrical workers within the locality where the work is being 
installed. 

2. They shall be required to solicit and to secure profitable locations 
where equipment, which is entrusted to their care, can be placed in opera- 
tion on a commission basis. 

3. They shall not be requested to move equipment, except in an emergency. 

4. They shall be required to make collections at least once in two weeks 
and not less than ten days; to vary the selection of records at least once 
in two weeks; to keep equipment in satisfactory running condition and 
appearance; and to perform such other duties as may be incident to the 
successful operation of the phonographs entrusted to their care. 

5. The collector-agent must own or obtain for his own use, an automobile, 
which automobile shall be maintained and operated at his own cost and 
expense. 

(B) Repairman: The shop repair, location service and delivery man shall 
perform shop work, and shall make such repairs at locations which the 
collector-agent cannot make, and shall deliver machines. In emergencies 
he may act as the collector-agent as well as general reliefman, and must be 
on call for “out-of-order” complaints in the same manner as the collector- 
agent. His workweek shall consist of forty (40) hours, and he shall re- 
ceive an additional allowance for transportation expenses. 

(C) 1. Helpers: They shall assist generally, either in or out of the Mem- 
ber’s place of business, while under the supervision of a serviceman or col- 
lector-agent, but shall not make collections personally, except in cases of 
emergencies—i. e., sickness or vacation. 

2. They shall be required to work a forty (40) hour week. 

8. The Union reserves the right to advance a helper to a collector-agent 
after he has performed two years of service as a helper, provided, however, 
that he is qualified, and upon condition that the Union can place him as a 
collector-agent. 

ARTICLE X 


Union Delegates: An official representative of the Union who is not employed 
by an Operator or Association Member, is hereby granted visitation rights at 
the plants of the Association Members, provided that such visits are made within 
reasonable hours during the day, and further provided that he does not interfere 
with plant operations. 

ARTICLE XI 


Check-off : The Association Members covenant and agree to deduct union dues, 
as well as the regularly authorized assessments, on the first payday of each 
and every month from the wages of each employee who files an individual 
written authorization with his employer, and further agrees to deduct the initia- 
tion fee from the wages of each employee who files an individual authorization 
with his employer, and to forward the same directly to the Union during the 
month subsequent to the completion of the employee's trial period. 


ARTICLE XII 


Grievance Procedure: Immediately upon the execution hereof, an Industry 
Committee shall be created consisting of four (4) persons, two of whom shall be 
selected by the Union and two by the Association. In addition thereto, alternate 
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representatives shall be appointed to the Committee who shall act in place and 
stead of the regular representatives at such times as the regular representatives 
are either incapacitated or disqualified from serving. No individual or repre- 
sentative of a firm directly or indirectly involved in any particular issue before 
the Committee shall be permitted to act as a member of the Committee in connec- 
tion with the consideration and settlement of that issue. 

In the event a dispute, grievance or controversy arises between any of the 
parties hereto, whether or not it arises out of or by virture of this agreement, 
then and in such event, the same shall be submitted to the Industry Committee 
within one week after it arises for settlement and determination. 

In the event that the Industry Committee fails to meet within a period of one 
week following the submission to it, or is unable to arrive at a decision in connec- 
tion therewith, then and in such an event, the grievance, dispute or controvery 
shall be submitted for settlement and determination to an arbitrator to be selected 
by the New York State Board of Mediation, and the award of said arbitrator 
shall be binding and conclusive upon all of the parties hereto. The cost of such 
arbitration proceedings shall be borne equally among the respective parties 
hereto. 

The procedure and method provided herein to resolve any grievances, disputes 
and controversies which may arise between any of the parties, hereto, shall be 
the sale and exclusive remedy available to the said parties for the proper dis- 
position and settlement of such disagreements or differences, and for the settle- 
ment and disposition of any breaches or alleged breaches, violations or alleged 
violations of the within collective bargaining agreement; and in the event that 
any of the parties hereto institute litigation (other than to compel arbitration 
proceedings, or to confirm an award rendered by an arbitrator in accordance 
with the arbitration provisions hereof), then and in such an event, the other 
party shall have the privilege, upon five (5) days’ notice, to terminate this Agree- 
ment with the party who had instituted the aforementioned litigation. 


ARTICLE XIII 


Hours: The regular work day shall consist of eight (8) hours (exclusive of 
lunch period), to commence no earlier than 6: 00 o’clock A. M. and no later than 
9:00 o’clock A. M. All work performed in excess of eight (8) hours per day 
(Monday through Friday inclusive) shall be paid for at the rate of time and 
one-half the regular rate of pay. All work performed on Saturdays shall be 
compensated at the rate of time and one-half the regular rate of pay; and all 
work performed on Sundays shall be compensated at double the regular rate of 
pay. 

Employees shall be entitled to a lunch period of not less than one-half (14) 
hours, which lunch period shall not be included in the regular work day. 


ARTICLE XIV 


Holidays: Employees shall be granted time off with pay for eight (8) hours 
on the following days during the year: 


1. New Year’s Day 

2. Lincoln’s Birthday 
. Washington’s Birthday 
. Memorial Day 

5. Independence Day 
. Labor Day 

. Columbus Day 

. Election Day 

9. Armistice Day 

10. Thanksgiving Day 
11. Christmas Day 


In the event that an employee is requested to work on any of the above- 
named holidays, such employee shall be paid an extra day’s pay. Employees 
who observe Good Friday, Rosh Hashonah and Yom Kippur shall be remu- 
nerated therefor. 

ARTICLE XV 


Union labels: The Union shall furnish without charge its union labels and 
the Association Members consent to permit its employees to affix such labels on 
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each and every phonograph serviced and operated by them. In consideration of 
the use and privilege of the aforementioned union label, Association Members 
agree that all phonographs bearing said union label shall be serviced only by 
members in good standing of the said Union. 


ARTICLE XVI 

















Employees to be bonded: Since the duties of said union members, among 
other things, is the collection of money and the custody of valuable property 
entrusted to their care, Association Members are permitted to require bond from 
members of the Union in their employ. In such event the same shall be paid 
for by the Association. 

ARTICLE XVII 





Insurance: Each Association Member, at its option and at its own expense, 
may maintain holdup insurance covering the money collected by its employees, 
it being the intent of the Association that an employee shall not be heid re- 
sponsible for collection money lost by reason of holdups. 


ARTICLE XVIII 











































Location owner complaints: Should any differences arise between the Location 
Owner and/or the operator and/or the Collector-Agent, to the extent that he de- 
sires a change of collector-agent, he may file a complaint either with the Associa- 
tion or with the Union, and if his complaint is meritorious, either party hereto 
may grant him the relief sought. If, however, the decision granting or denying 
said relief is not satisfactory to either party, then the matter may be submitted 
by the aggrieved party for settlement and determination in accordance with 
all of the procedure hereinbefore set forth in article XII and in the manner 
therein provided. 

ARTICLE XIx 





Employer membership within the union: Association Members who act as their 
own collector-agents and service their own machines, shall be deemed employees 
and shall become members of the Union, subject to the rules and regulations of 
the Union covering such members. 


ARTICLE xx 





New association members: The Association hereby agrees that prior to admit- 
ting a new member, it shall inform the Union of the application for membership, 
as Well as the names and addresses of the individual members of the firm. Should 
a strike or dispute be pending between the applicant and the Union at that time, 
the Union shall so inform the Association within a period of five (5) days after 
receipt of notice of application from the Association. 





ARTICLE XxI 


Strikes, Lockouts and Administration: The parties hereto agree that there 
shall be no strike or lockout for the duration of this agreement for any reason 
whatsoever, or by reason of any matter in controversy or dispute between the 
Association, any of its members and the Union, and that any and all matters 
in controversy or dispute shall be immediately referred to the Industry Com- 
mittee by the party or parties aggrieved, for immediate investigation, settlement 
and adjustment in accordance with the provisions of ARTICLE XII hereof. 
In the event the Industry Committee fails to adjust and settle the controversy, 
grievance or dispute, then and in such an event, the same may be submitted 
by any party to such controversy, grievance or dispute to arbitration for settle- 
ment and determination as provided in ARTICLE XII hereof. 


ARTICLE XXII 





Free-Lance Mechanics and Non-Union Operators: No free-lance mechanic 
shall be engaged by an Association Member unless such free-lance mechanic 
is a union member. No free-lance mechanic may be engaged as a replacement 
if a member of the Union is permanently employed by the Association Member 
to do the work to be performed by the free-lance mechanic. 
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ARTICLE XXIII 


Better Conditions: The Union agrees that it will refrain from entering into 
any agreement with an individual employer wherein conditions more favorable 
to such employer than those contained herein are set forth. In the event that 
the Union does execute an agreement with an individual employer, which agree- 
ment shall contain terms and conditions more favorable than those contained 
herein, then and in such an event, the agreement entered into between the 
parties hereto, shall be deemed modified and amended, so as to incorporate, 
therein the terms and conditions which are more favorable than those con- 
tained herein. 


ARTICLE XXIV 


Other Labor Organizations: THIS AGREEMENT does not deny the right of 
the Union to lend assistance to other labor organizations affiliated with the 
AFL-CIO when it deems the same proper or necessary. 


ARTICLE XXV 


Notice: The parties hereto agree that all notices of every kind, nature or 
description required to be given, pursuant to the terms of this agreement, shall 
be sent to their respective addresses above stated, or any other address here- 
after furnished by either party to the other. 


ARTICLE XXVI 


Legality: If any of the provisions of this agreement are in conflict with any 
existing state of national law, or should any state or national legislation be 
enacted hereafter with which the provisions of this agreement shall be in con- 
flict, then this agreement shall be modified so as to conform thereto. Should 
any particular paragraph or clause contained herein be declared invalid or 
illegal, such declaration shall have no effect upon the remainder of the clauses 
herein, irrespective whether this declaration be made by a court of competent 
jurisdiction or by any body duly authorized by law to make such declaration. 


ARTICLE XXVII 


Termination: THIS AGREEMENT shall become effective as of and retroactive 
to the ist day of July, 1957, and shall terminate on the 30th day of June, 1959. 

This Agreement shall be subject to reopening on the Ist day of September, 
1958, for the purpose of discussing and negotiating proposed changes or modifica- 
tions of wages and working conditions in accordance with the terms hereof; 
and in the event that the parties hereto fail to agree concerning the proposed 
changes or modifications, then and in such an event, the issue shall be submitted 
to arbitration, pursuant to the provisions contained in Article XII hereof for 
settlement and determination. 

Should either of the parties hereto desire to modify or to terminate this agree- 
ment upon its expiration date, such party shall be required to notify the other 
party in writing, at least sixty (60) days prior to the expiration date, whereupon 
negotiations for a new agreement shall commence as soon thereafter as may be 
practicable. 

This Agreement shall supersede any or all existing agreements entered into 
by and between the Union and the Association, with the exception that the Asso- 
ciation and the Association Members hereby agree to continue in full force and 
effect, those conditions which are not provided for herein, and which conditions 
are presently enjoyed by their employees, together with such other provisions 
which are peculiar to the particular plant or operation of the Association 
Members. 

In Witness Whereof, the parties hereto have hereunto affixed their hands and 
seals this day of November, 1957. 

MuSIC OPERATORS OF NEW YORE, INC. 


President. 
AUTOMATIC CoIN & VENDING MACHINE EMPLOYEES’ UNION, 
Loca No. 1690, Erc., A. F. LC. IL. O. 
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Exuisir C 
{From the Cash Box, April 12, 1958] 
RESULTS OF 10-CENT PLAY SURVEY 


66.9 PERCENT OF UNITED STATES PHONOS NOW FEATURE 10-CENT PLAY (12.5-PERCENT 
INCREASE OVER 1956)——-70.8 PERCENT OF UNITED STATES GAMES NOW FEATURE 10- 
PLAY (8.3-PERCENT INCREASE OVER 1956) 


CHICcAGO.—With this latest survey on 10-cent play, which was begun in January 
1958, completed to the extent that the greater majority have answered the survey 
form that were sent to them, many surprising and stimulating factors have come 
to light. 

In the first place, and as far as the automatic music division of the industry 
is concerned, a very healthy gain of 12.5 percent over last year is indicated in the 
number of United States phonos now featuring 10-cent play. 

It can also be recorded, according to information received, that a good majority 
of the operators of the 66.9 percent of United States phonographs now featuring 
10-cent play, are also obtaining a more equitable division of the gross intake. 

In short, even if based on the figure of 550,000 phonographs now on United States 
locations (and not 575,000), this would mean that there has been an increase 
of about 68,750 phonographs changed over to 10-cent play this past year for a 
nationwide total of 367,450 automatic phonographs featuring dime play. 

This 12.5-percent increase this past year (from the 1957 survey of the Cash 
Box to this present 1958 survey) is truly remarkable. It most definitely indicates 
that dime play is becoming more and more nationally accepted by the general 
public and, what is more, that the music operators are aware of this fact. They 
are changing over to 10 cents, 3 for 25 cents play, at a faster rate than ever 
before in automatic music history. 

This past year, due to inflation and, as many report, also due to the editorials 
which have appeared in the the Cash Box, many realize that it was absolutely 
necessary to change over to 10 cents, 3 for 25 cents play. 

In fact, this publication has and still is urging all music operators to go one 
step further. Not only to change to 10 cents, 3 for 25 cents play, but, even more 
important, to arrange for a more equitable division of the gross intake from all 
of their phonos, regardless of 10-cent play. 

This publication has pointed out that the 1958 dime is worth but 4 cents in 
purchasing power, compared to the 1939 dime. What’s more, the Cash Box has 
also shown what tremendous increases in operational overhead expense the 
music men are enduring. 

More and more music operators are reported to have heeded these editorials in 
the Cash Box. ‘The fact that there has been a 12.5-percent increase in 10-cent 
play phonos in the United States is every indication that this is the case. 

With this gain of approximately 68,750 phonographs now featuring 10-cent 
play over last year, and with an estimated minimum of 367,450 phonographs 
nationwide now on dime play, this, in itself, indicates that 10-cent play is grow- 
ing faster every week. 

Very few are of the belief that there will ever be a period when automatic 
music will be 100 percent on 10 cents, 3 for 25 cents play. Whether this will, or 
will not ever happen, there is every belief that the time is not far off when better 
than 90 percent of the Nation’s automatic music will be featuring 10-cent play. 

There is every indication that the Cash Box survey, which will again be con- 
ducted in early 1959, may reach to better than 90 percent of automatic phonos 
nationwide on 10-cent play. 

Games: As far as amusement games are concerned, and just as was the case 
in last year’s survey by the Cash Box, the amusements lead automatic phonos in 
10-cent play. 

Last year the survey indicated that 62.5 percent of the Nation’s amusements 
featured 10-cent play. There has been a gain of 8.3 percent this year to reach 
the point where about 70.8 percent of the Nation’s amusements now feature 10- 
cent play. Even this figure is expected soon to be surpassed. 

Many attribute the great growth of dime play in amusement games to the 
fact that the manufactories have made it their business to ship games with 10- 
cent play chutes. In short, the factories have adopted the dime chute as 
“standard.” 
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When taking into consideration the fact that there are reputed to be more than 
twice the number of amusement games than automatic phonos on United States 
locations, the figure of 70.8 percent becomes extremely impressive from any 
angle. 

What’s more, as the factories continue to produce ever-higher-priced amuse- 
ments, there is no doubt that 10-cent play will be accepted standard and the 
growth of 15-cent, 2-for-25-cents play will also come right along at a fast pace. 


Growth of 10c Phono Play 


The above chart indicates the pore of 10¢ play in the U.S. percentagewise, 
0 


ever since a strong campaign 
play, was originated by The Cash Box in 1944, and has been strongly cam- 
paigned for by this publication ever since. Today, approximately 66.9% of the 
automatic phonographs in the U.S. feature 10¢ play. This growth of 10¢ 
play has been gaining ever greater speed since 195v. 


r all music operators to adopt 10¢, 3 for 25¢ 
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Growth Of 10¢ Games Play 
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In the case of amusements, The Cash Box’ chart is based on 1949. This is the 
year when the first shuffle alleys and kiddie rides were introduced. At that 
time, it is believed, only about 5% of the nation’s amusements featured 10¢ 
play. Today, as the survey indicates, 70.8% of the amusement games in the 

.S. feature 10¢ play. is growth is truly remarkable, especially when 
considering the fact that there are.reputed to be more than twice the number 
of amusement games on U.S. locations than there are automatic phonographs. 
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Amusement games operators have found that it is possible to introduce new 
machines with 10-cent play much easier than ever before. 

Furthermore, it must also be taken into consideration, amusement games are 
introduced with much greater frequency than automatic phonos. Where only 1 
new model phono will be introduced by a manufacturer during the period of a 
full year, better than 100 different types of amusement games will be presented 
during that same period. 

This gives the amusement-games operator the opportunity to present, during 
the year’s period, a new game almost every other week whereby he can arrange 
for dime play. And this, regardless of the fact that he has, or has not changed 
his music equipment to 10-cent play in the very same location. 

What is even more understandable, as far as amusements are concerned, the 
awards continue along whether the play is on 10 cents or 15 cents or 3 for 25 
cents or 2 for 15 cents. In short, 4 free plays at 10 cents, or 4 free plays at 15 cents 
mean the same 4 replays to the player, regardless of whether he invests 10 cents 
per play or 15 cents per play. 

With amusement-game manufacturers continuing on the basis that all of their 
products feature the 10-cent chute and, in some cases of larger and more expen- 
sive products, feature 15-cent, 2-for-25-cent play, the growth of dime play nation- 
wide continues to increase at a faster rate. 

It will probably prove interesting to many to note how most of the States line 
up regarding 10-cent play. 











Percentage | Percentage Percentage | Percentage 
State of phonos of games State of phonos of games 
on 10-cent | on 10-cent on 10-cent | on 10-cent 
play play play play 

Alabama. -.-...--. ReAGE 56. 2 74.3 || Montana..........._.-... 86. 5 74.3 
a se 70.4 ae 46.5 62.8 
is 55. 6 27.3 || New Hampshire_.._.__. é 51.5 42.8 
ro * EGRESS Ree 72.4 76.3 || New Jersey.............-.- 57.8 54.5 
CRON b sss cdi 60. 2 70.4 || New Mexico............-- 86. 5 74.6 
CN nn ies 87.5 OR Ge ie Ti ienieie on ncnn 74.5 78.8 
District of Columbia -.- - _- 77.2 44.6 || North Carolina.._.___.._- 61.5 58.4 
Se A ee 81.1 GF. Gar Pe osc cdsaesase nis. 51.5 64.5 
te is Fos 59.8 eT a eee 78.6 74.5 
a 76.5 78.0 || Oklahoma.._.........._-- 71.1 68.5 
ns 79.3 Oe Fe Ce name eee 58.5 74.8 
D.. o.oo cutee ua ekeke 68. 1 60 0 || Pennsylvania._......._..- 61.6 47.5 
ES are ee 86.5 68.5 || Rhode Island_..._......_- 78.1 64.6 
are 50.2 54.5 || South Carolina__........- 64.4 31.2 
REG cnn naagvasanec 20. 4 14.1 || South Dakota.__......__- 56. 6 46.6 
DB AG Stnkeanaccnes 33.3 30.1 || Temmessee............-..- 48.8 29.8 
ES ee eee 62.5 RF) a in Sci ocean ci 39.8 56. 1 
Maryland.........- ae 18.4 Sie) Widen katet- cna 61.5 37.3 
Massachusetts_.......-.-- 72.5 Ble Se coon esceren 34.3 28.5 
eee 59.4 68.5 || Washington -_....._...__- 62.5 38.5 
eS ee 57.5 73.5 || West Virginia. ..........- 58. 8 22.1 
iin aalnenes onl 62.5 33.5 || Wisconsin...............- 68. 8 72.5 





Hawan 80 PERcENT Dimi PLAY 


80 PERCENT OF BOTH PHONOS AND GAMES IN HAWAII FEATURE 10-CENT PLAY; BELIEVE 
THIS WILL BE INCREASED TO 90 PERCENT BY END OF 1958 


Honotvtv, T. H.—Reports received by the survey conducted by the Cash Box 
indicated that the Territory of Hawaii’s games and phonos are 80 percent on 
10-cent play. 

In fact, Wahiawa, Oahu, T. H., according to operator Charles W. Tashima, 90 
percent of both phonos and games are now on 10-cent play. It is Charley Tashima’s 
hope that, eventually, he will be able to report this as a 100-percent dime play 
area. 

In the meantime, play action at 10 cents, it is reported, has helped Hawaiian 
operators to enjoy much better returns and business has been on the upgrade 
ever since. 


~ 
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Exursit D 


Here’s a Contract THAT WINS—CALIFORNIA Music MERCHANTS ASSOCIATION 
LOCATION LEASE 


This Agreement made and entered this 
195___, between 
as Operator of 


WITNESSETH : 


1. In consideration of the signing of this contract, Operator agrees to install at 
the above address of Proprietor 
together with any instruments, wiring, and equipment necessary to operate the 
same, which said Operator, by this agreement, leases to Proprietor and Proprietor 
rents from said Operator for a period of 3 years from the date hereof, and for 
such further extensions as hereinafter provided. 

2. Operator further agrees to supply records and replace parts damaged as a 
result of ordinary wear and tear without any cost to Proprietor, and Proprietor 
agrees to keep said phonograph connected to an electric outlet in his premises 
and in readiness for operation during all business hours, and to furnish necessary 
electric current for the operation of the phonograph or other musical equipment; 
that the gross proceeds resulting from weekly collections from the operation of 
said phonograph or other muscial equipment shall be divided as follows: 


3. Proprietor hereby guarantees that the net return to the Operator for the use 
of the aforesaid equipment, during the entire period of this lease, shall amount 
to not less than $ in any one week. In the event the net return from 
the use of said machines shall be less than $ for any one week Proprietor 
agrees to pay to Operator the amount of such shortage at the end of the weekly 
period in which such shortage shall have been sustained. 

4. It is agreed that the machine, equipment, and contents thereof are, and 
shall continue to be, the sole property of the Operator. 

5. Proprietor agrees that during the term of this agreement, Operator shall 
have the exclusive right to maintain automatic phonograph equipment in said 
premises, and that Proprietor shall not permit anyone to install or maintain any 
phonograph or phonograph equipment or any other devices for the reproduction 
or transmission of music in any part of the premises. 

6. Proprietor shall be liable to Operator for the loss, injury, or damage to said 
machine or equipment while in Proprietor’s possession, or place of business 
other than usual wear and tear. 

7. In the event of a breach of this agreement by Proprietor that results in 
prevailing the operation of said phonograph or equipment by Operator, the parties 
hereto agree that Operator shall be entitled to receive as agreed damages, and 
not a penalty, the sum of $ per week for each week said phonograph 
and equipment remains inoperative; in this connection, it is further agreed that 
if Proprietor shall sell or transfer his business to any person or firm he will, 
before such sale or transfer, secure in writing from such buyer or transferee an 
assumption of all the obligations of this lease; in the event he shall neglect 
or fail to secure said assumption, Proprietor shall pay to Operator as and for li- 
quidated damages, the sum of $250.00, it being agreed that this is the amount 
it costs Operator to establish and install a location; it is further agreed that if 
Operator shall determine the location is undesirable from an operationable stand- 
point, he shall be able to terminate this lease by notifying Proprietor of his in- 
tention so to do by a 5 day notice and by the payment to Proprietor the sum 
of $10.00, if being, agreed that this sum is the cost to Proprietor incident to ac- 
quiring other music apparatus. After each notice and payment by Operator to 
Proprietor, this lease shall wholly cease and terminate the same as though it 
had never been entered. 

8. It is agreed that this agreement shall automatically renew itself for a like 
period of 3 years under the same terms and conditions, unless either party gives 
to the other its notice by registered mail of its intention to cancel this agreement 
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within thirty days of the expiration of his agreement or any renewal period 
thereof. 


9. Operator shall have the right to assign this contract and all benefits and 
rights herein shall inure to such assignee? 

10. This agreement shall bind the parties and their assigns and Proprietor 
agrees to notify any prospective purchaser of the existence of this agreement 
and to provide for the assumption of this agreement by the new purchaser as 
provided above. Any fees, taxes, licenses or other charges, on said equipment 
shall be paid by the location owner unless otherwise agreed upon by both parties. 

The change of any term or terms of this contract shall not affect the other 
terms herein. 


In Witness Whereof the parties have hereunto set their hands the day and 
year first above written. 



















Witness 


Address 
ExuHisit E 
OcToBER 7, 1957. 

This agreement, made by and between Boro Automatic Music Corp. of 1505 
Coney Island Avenue, Brooklyn, N. Y., hereinafter referred to as the “Company”, 
and Mathew and Frances Repitone doing business as Clinton Cafe of J85 
Clinton Street, Brooklyn, hereinafter referred to as the ‘Proprietor’. 

In consideration of the mutual covenants and conditions hereinafter contained, 
it is agreed as follows: 

The proprietor authorizes the company and the company agrees to install 
and service as often as necessary, an automatic coin operated phonograph in 
the above premises, or in any other premises where the proprietor may here- 
inafter conduct his business, for the duration of this agreement and any re- 
newal term thereof. The company agrees to supply records and replace parts 
that have been damaged as a result of ordinary wear and tear without any cost 
to the proprietor and the proprietor agrees to keep the automatic coin operated 
phonograph connected to an electric outlet in his premises and in readiness for 
operation during all business hours, and to furnish the necessary electric current 
for the operation of this automatic coin operated phonograph. 

The gross proceeds resulting from weekly collections from the operation of 
said automatic coin-operated phonograph shall be divided as follows: 50% 
above $10 per week; $796.70 loan to be repaid as agreed but in any event the 
company is to receive a minimum of ~-_----- dollars per week. The failure 
of the company to collect the said minimum for any period of time shall not be 
deemed a waiver of its right to insist upon said minimum. 

It is understood that the automatic coin-operated phonograph and the con- 
tents thereof, are and shall continue to be the sole property of the company. 

The proprietor agrees that during the term of this agreement, the company 
shall have the exclusive right to maintain an automatic coin-operated phono- 
graph in the premises and that the proprietor shall not permit any one to install 
or maintain any phonograph or any other devices for the reproduction of the 
transmission of music in any part of the premises, for the duration of this agree- 
ment or any renewal term thereof. 

This agreement shall bind the parties, and their assigns, and the proprietor 
agrees to notify any prospective purchaser of the existence of this agreement and 
to provide for the assumption of this agreement by the new purchaser. 

In the event of a breach of this agreement by the proprietor, the parties hereto 
agree that the company shall be entitled to recover as liquidated damages and not 
as a penalty or forfeiture, a sum of money equal to the number of weeks re- 
maining in the term of the agreement multiplied by the average weekly profits 
of the company to the date of the breach. 

It is mutually agreed that the duration of this agreement shall be for a period 
of five years from the date hereof and shall renew itself automatically for like 
periods, at the same terms and conditions, unless either party gives the other 
written notice of its intention to cancel said agreement, by registered mail, at 


least thirty days prior to the expiration of this agreement or any renewal period 
thereof. 
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The proprietor certifies that the business at the above address is owned by 
him, and he has the authority to enter into this agreement. 


Boro AUTOMATIC Music Corp. 
MATHEW PEPITONE, Proprietor, 
7309, 12th Avenue, Brooklyn. 


ExHIsit F 
Apri 11, 1957. 

This agreement, made by and between Boro Automatic Music Corp. of 1505 
Coney Island Avenue, Brooklyn, N. Y., hereinafter referred to as the “Company”, 
and Vincenzo Greco, doing business as New Corner Rest. of 7201 8th Ave., 
Brooklyn, N. Y., hereinafter referred to as the “proprietor”. 

In consideration of the mutual covenants and conditions hereinafter contained, 
it is agreed as follows: 

The proprietor authorizes the company and the company agrees to install and 
service as often as necessary, an automatic coin operated phonograph in the 
above premises, or in any other premises where the proprietor may hereinafter 
conduct his business, for the duration of this agreement and any renewal term 
thereof. The company agrees to supply records and replace parts that have been 
damaged as a result of ordinary wear and tear without any cost to the pro- 
prietor and the proprietor agrees to keep the automatic coin operated phono- 
graph connected to an electric outlet in his premises and in readiness for op- 
eration during all business hours, and to furnish the necessary electric current 
for the operation of this automatic coin operated phonograph. 

The gross proceeds resulting from weekly collections from the operation of 
said automatic coin operated phonograph shall be divided as follows: 50% but 
in any event the company is to receive a minimum of 15.00 dollars per week. 
The failure of the company to collect the said minimum for any period of time 
shall not be deemed a waiver of its right to insist upon said minimum. 

It is understood that the automatic coin operated phonograph and the con- 
tents thereof, are and shall continue to be the sole property of the company. 

The proprietor agrees that during the term of this agreement, the company 
shall have the exclusive right to maintain an automatic coin operated phono- 
graph in the premises and that the proprietor shall not permit any one to 
install or maintain any phonograph or any other devices for the reproduction 
of the transmission of music in any part of the premises, for the duration of 
this agreement or any renewal term thereof. 

This agreement shall bind the parties, and their assigns, and the proprietor 
agrees to notify any prospective purchaser of the existence of this agreement 
and to provide for the assumption of this agreement by the new purchaser. 

In the event of a breach of this agreement by the proprietor, the parties 
hereto agree that the company shall be entitled to recover as liquidated damages 
and not as a penalty or forfeiture, a sum of money equal to the number of weeks 
remaining in the term of the agreement multiplied by the average weekly profits 
of the company to the date of the breach. 

It is mutually agreed that the duration of this agreement shall be for a period 
of five years from the date hereof and shall renew itself automatically for like 
periods, at the same terms and conditions, unless either party gives the other 
written notice of its intention to cancel said agreement, by registered mail, at 
a — days prior to the expiration of this agreement or any renewal period 

ereof. 

The proprietor certifies that the business at the above address is owned by 
him, and he has the authority to enter into this agreement. 

Boro AUTOMATIC Music Corp., 
Proprietor. 
VINCENZO GRECO, 
7208 13 Ave., Brooklyn. 


STATEMENT ON BEHALF OF AUTOMATIC PHONOGRAPH MANUFACTURERS IN OPPosI- 
TION TO S. 1870 


This memorandum is submitted to the Subcommittee on Patents, Trademarks, 
and Copyrights of the Committee on the Judiciary of the United States Senate 
by the Seeburg Corp., the Wurlitzer Co., AMI, Inc., the Rock-Ola Manufacturing 
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Co., and United Music Corp. In response to the request of the chairman, Senator 
O'Mahoney, it sets forth the position of the manufacturers and the facts in the 


nero of the recent hearing before the subcommittee which compel rejection of 
. 1870, 


8. 1870 IS CONTRARY TO THE BASIC PHILOSOPHY OF THE COPYRIGHT LAW 


The proposed legislation is at odds with the historical philosophy underlying 
the copyright law. The report accompanying the hearings on the 1909 copyright 
law’ develops the national philosophy of copyrights and declares that the en- 
actment of copyright legislation by Congress under the Constitution is “not 
based upon any natural rights that the author has in his writings.” It states that 
the Constitution gives Congress power to grant such rights as it thinks best but 
“Not primarily for the benefit of the author, but primarily for the benefit of the 
public. * * *” 

The proponents have not substained their burden of proving that 8. 1870 will 
be of benefit to the public. 

The report posed two questions this committee must consider: 

“First, how much will the legislation stimulate the producer and so benefit the 
public; and second, how much will the monopoly granted be detrimental to the 
public?” 

The answers to the above questions dictate rejection of S. 1870. 

S. 1870 cannot stimulate writers of songs played on jukeboxes because it would 
reduce the amounts of direct payment coming to him in the form of mechanical 
royalties by driving out of business thousands of marginal operators who con- 
tribute these royalties. 

It cannot benefit the composer of songs played on jukeboxes because, of the 
additional revenues paid to ASCAP, only 10 percent under ASCAP’s own rules, 
would be distributed on a basis directly related to their songs’ performance on 
jukeboxes. 

It cannot benefit the public since it would strike at the heart of small business ; 
not only the operators, but small record companies, and independent songwriters 
and publishers, by denying to them their last unrestricted access to the public. 

It would also be patently promotive of monopoly, driving thousands of operators 
to choose between economic ruination and exclusive dealing with the big per- 
formance rights societies. 

Congress is asked to give more money to composers for songs written years ago 
as well as songs to be written. But the purpose of the copyright monopoly is to 
stimulate new songs, not to provide a windfall for writers of existing compositions. 
The proposed bill is obviously nothing more than a device to obtain more for a 
special group with absolutely no corresponding benefit for the general public. 

The basic premise underlying S. 1870 and numerous similar bills introduced 
since 1926 to eliminate the exemption of coin-operated phonographs from the pay- 
ment of license fees or royalties is an assumption that publishers and songwriters 
are not adequately compensated for their efforts. This assumption remains to 
be demonstrated and the record before the subcommittee does reflect the distribu- 
tion to authors, composers, and publishers by ASCAP alone of $20 million in 1957. 
The amounts received and distributed by BMI and SESAC were not revealed. 
Neither were the amounts received by authors and composers directly from other 
users of music. 

If, after investigation, the subcommittee should conclude that publishers and 
songwriters are in fact underpaid, then the committee should consider the equally 
fundamental question, i. e., are not operators of coin-operated phonographs 
already paying their fair share? The committee must also determine if S. 1870 
would, in fact, provide additional compensation consistent with equity and the 
public interest. 

This subcommittee must consider whether the collateral inadequacies and in- 
equities of 8. 1870 are not so inimical to the public interest as to destroy any 
theoretical advantages it may find in the legislation. 


I, THE JUKEBOX INDUSTRY 


To avoid repetition of facts already in the record before the subcommittee 
only a brief description of the industry will be set forth. 


1H. Rept. 2222, 60th Cong., 2d sess., p. 7. 
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There are approximately 10,000 jukebox operators located throughout the 
United States. These operators purchase the jukeboxes produced by the five 
manufacturers from distributors and install them in locations such as restau- 
rants, drugstores, taverns, candy shops, bus stations, and air terminals. The 
gross revenue from each phonograph is divided with the location owner, usually 
on a 50-50 basis. 

Each of these machines costs the operator from $800 to $1,300 each. In addition 
to this investment, the operator must install, service, and maintain the phono- 
graphs. He must also purchase the necessary records and change them regu- 
larly. On the average, each machine holds about 50 records, although an increas- 
ing number now play as many as 100 records. 

The operator must have one or more trucks. He is self-employed, generally 
operates his own truck and does his own servicing. In many instances his wife 
helps run the business. Some larger operators may have one or more service- 
men or helpers, usually union men. Thousands of persons and their families in 
the United States are directly dependent for their livelihood on the operation, 
distribution, and manufacture of jukeboxes. 

The typical operator, as shown during previous hearings earns less than $4,000 
annually and operates less than 50 machines. His business, not only small, is 
quite generally marginal. His investment is large; his return modest. The sub- 
stantial increase in operating costs which would inevitably result if S. 1870 were 
enacted, would seriously jeopardize the livelihood and investment of thousands of 
operators and their employees. This has not been controverted. 

This, in summary, is the typical operator, his business, and his economic status. 


Il. THE OPERATOR’S MAKE SUBSTANTIAL CONTRIBUTIONS TO SONGWRITERS 


Direct royalty payments 


Operators purchase 50 million records or more annually. They constitute the 
largest single group of record purchasers in the Nation. 

The price of each record bought by the operator includes a statutory mechan- 
ical royalty of 2 cents a song or 4 cents a record which is paid directly to the 
copyright owner (17 U.S. C. section 1 (c), 1952 ed.). 

The annual mechanical royalty payments on the records purchased by jukebox 
operators have been $2 million or more for several years. This sum is paid 
directly to the copyright owners and is addition to the $20 million distributed by 
ASCAP last year. These mechanical royalties are a heavy burden on an industry 


composed of small proprietorships with an average income per year of under 
$4,000. 


Popularization of music 


This $2 million annual contribution, however, is but a part of what the opera- 
tors contribute. The operator is instrumental in the popularizing songs. The 
record of this and previous hearings shows that certain songs were not selling 
until the coin phonographs made them hits. This fact is well recognized by the 
record companies, the publishers, and the composers themselves. Operators are 
constantly implored by advertisements, personal contacts, and in some cases a free 
record, to play a song in their machine. These very facts give lie to the ASCAP 
contention that jukeboxes do not popularize songs. 

The record of this hearing includes many advertisements expressing gratitude 
to the jukebox operators for popularizing songs and enhancing record sales. 
The most vicious attack on the operators was made by a songwriter who signed 
a full-page testimonial of gratitude to the operators. 


Other segments of the entertainment industry pay less than the operators 


The true magnitude of the operators’ contribution can be most effectively dem- 
onstrated by a comparative study of what other users of music pay. The figure 
of $2 million per annum represents an amonut 4 times greater than the contribu- 
tions paid by the entire movie industry to ASCAP in 1952. It compares impres- 
sively with the distribution made by ASCAP to its songwriters in 1957, i. e., 
$10 million. 

Considering that this comes from an industry with an average yearly income of 
under $4,000 per operator, it would certainly tax the most imaginative and 
creative songwriter to spell out a free ride. 
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Ill. DISASTROUS ECONOMIC CONSEQUENCES OF 8S. 1870 





The record of this hearing, and the record of the previous hearings before 


other committees of Congress, amply demonstrate that legislation such as S. 1870 
would be ruinous to the jukebox operators. 


The economic disparity between operators and performing societies renders fair 
bargaining an impossibility . 

ASCAP has not—indeed, cannot—disprove the fact that operators are small- 
business men with limited means. With such small resources fair and free 
bargaining with ASCAP or other performing-right societies is an economic 
impossibility. The spectacle of small-business men with an average income of 
under $4,000 attempting to bargain fairly with a monopolistic giant with an 
income exceeding $26 million per year would be ludicrous, were it not so tragic. 
ASCAP would dictate what the operator would pay from its position of strength. 

ASCAP’s protestations that it would be reasonable are disproved by the record. 

ASCAP’s unreasonableness forced the radio industry to establish BMI. 
ASCAP’s treatment of small taverns and hotels was the scandal of the thirties, 
resulting in State anti-ASCAP laws. ASCAP’s treatment of the small theater 
owners resulted in 1941 in a consent decree prohibiting ASCAP from licensing 
these small businesses. Had the jukebox operators been subject to ASCAP 
licensing in 1941 it is more than probable ASCAP would have been barred from 
subsequent bargaining with them. 

How reasonable ASCAP would be is also demonstrated by its sponsorship of 
H. R. 5473 in 1951 which would have required the average operator owning 50 
machines to pay ASCAP alone $1,560 per year. This reasonable yearly tribute 
amounted to 43 percent or almost one-half of the average operator’s net income. 

Now ASCAP qualifiedly endorses an annual fee ranging from $15 to $25 per 
machine. 

Assuming $25 per machine, the average operator would pay as much as $1,250 
each year. No one man can assure this committee that BMI, SESAC, and the 
thousands of independent songwriters and publishers would not make demands 
that would make the figure substantially higher. 


The ASCAP consent decrce is no protection for operators 


ASCAP has consistently pointed to the consent decree under which it operates 
as preventing it from charging unreasonable fees. 

The alleged protection is illusory. Any operator dissatisfied with ASCAP 
demands would have recourse to the Federal district court in New York City. 
He would incur travel expenses, counsel fees, and all the legal frustrations that 
highly competent ASCAP counsel would interpose. In short, the decree is no 
protection for the small-business man. 

Even if the average operator should survive in his struggle with ASCAP, he 
would be forced to deal with BMI, SESAC, and foreign-rights societies. They are 
not in any way inhibited by a consent decree.2 They can charge what they will. 
Indeed, they can refuse to license some or all operators. In either event there is 
no recourse, and no opportunity for fair bargaining. Though relatively less 
powerful than ASCAP, their bargaining position would be as oppressive as 
ASCAP’s. 


8. 1870 would impose an overwhelming administrative burden 


Operators cannot with assurance ascertain who might own the performing 
right on any particular record, indeed on any particular side of a record. Even 
if comprehensive song lists were available, it would be an impossible administra- 
tive task for the operator to determine the performing-rights owner of each 
song he wished to place in his phonograph. It would take hours to discover 
for each 100 or 200 selection phonograph whether a particular song was from 
ASCAP, BMI, SESAC, or an independent composer. A husband and wife or a 
1- or 2-man operation cannot afford the time and effort demanded. Adding this 
cost to license fees produces a staggering burden. 






2“‘The BMI consent decree does not require BMI to submit to rates determined by a 

court whenever a user feels dissatisfied with the rate quoted. Accordingly, if BMI and a 

user were to disagree on a rate to be charged. BMI could refuse that user the right to 
lay BMI-licensed music.” Report of House Antitrust Subcommittee on the Television 
roadcasting Industry pursuant to H. Res. 107, March 13, 1957, pp. 133-134. 
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8. 1870 would subject the operator to a multitude of actions for damages 

The enactment of S. 1870 would subject operators to severe penalties every 
time they placed a record in their machines without a license. The innocence 
of the mistake would be immaterial. If an operator distributes 5 unlicensed 
records among his 50 machines, and each song is played but once during an 
evening, the operator would be liable for 5 infringement suits in which the 
Statutory minimum is $250 each. Thus, for that 1 evening, he might be re- 
quired to pay at least $1,250 plus reasonable attorney’s fees. The maximum 
penalty would be $25,000. It is hardly necessary to state that even the former 
event would quickly drive the operator into bankruptcy. 


Iv. 8. 1870 WILL INJURE THE SONGWRITERS AND PUBLISHERS 


Any legislation affecting the jukebox industry adversely will have an equally 
adverse effect upon the songwriters and publishers. Any further retrenchment 
by the operators, the inevitable result if S. 1870 becomes law, will substantially 
decrease the number of records purchased, resulting in the immediate reduc- 
tion of the statutory mechanical royalties paid to the copyright owners. 

Under the “reasonable” suggestions of ASCAP, the annual take from the 
jukebox operators would range as high as $12.5 million if S. 1870 were enacted. 
Compare this figure with the $10 million which represented ASCAP’s total 
distribution to its songwriter members in 1957. The operators patently cannot 
afford such gross sums. 


Increased payments contemplated by 8. 1870 will not benefit the songwriters of 
jukebor music 


Congress has no assurance that 90 percent of the revenue hoped to be taken 
from operators will ever be distributed to the songwriters whose songs were 
played in the jukeboxes. Testimony and exhibits, filed by ASCAP, before the re- 
cent hearings before subcommittee No. 5 of the House Small Business Committee 
show that without any demonstrable advantage to the songwriters of jukebox 
music, 8. 1870 is objectionable on even broader grounds. Not only does S. 1870 
fail to accomplish its basic objective, the fair and equitable compensation of 
songwriters, but it does carry implications that should give the committee grave 
concern. 


8. 1870 would drive independent songwriters, publishers, and record companies 
out of business 


Testimony reveals that approximately 10 percent of recorded songs are writ- 
ten by persons not members of a performing rights society. There are many 
independent publishers and small recording companies. These independents 
are few and weak compared to the tremendous publishing corporations. As 
independent publishers testified in earlier hearings, the jukebox is now prac- 
tically the only outlet through which a new composer and a small publishing 
firm can present their works to the public. This is also true of the small inde- 
pendent record companies. The jukebox provides these independents with a 
ready market. 

Were S. 1870 enacted, the operators remaining in business will limit their 
selections to the big performing rights societies to avoid infringement suits. 
The small publishers, the small record companies and the independent com- 
posers will lose their jukebox sounding board, now their most effective avenue 
to the public. 

The operators have neither the time, money, nor the staff to contact inde- 
pendents and negotiate a license to use their songs. Consequently, only songs 
licensed by the large societies will be used. The independent, like the operator, 
is either forced to submit to a society or to go out of the music business. The 
effect of S. 1870 is thus to force independents into an already powerful monop- 
oly operation. This can only disserve the public interest. 

Under ASCAP’s distribution plan, 50 percent of the revenue, after deducting 
over $5 million for expenses, goes to the publishers. Of the remainder, only 
20 percent would be distributed on a basis having any relation to the number 
of plays a song might have in jukeboxes. The vast majority, 80 percent of the 
songwriters’ money is distributed on the basis of factors other than current 
performance. Indeed, certain ASCAP songwriters could draw royalties for 
over 25 years, without their songs being played once on a jukebox. 





MUSICAL COMPOSITIONS ON COIN-OPERATED MACHINES 257 


This is the “fair and equitable“ distribution that ASCAP would offer the 
composers, after debilitating their greatest source of direct royalty payments. 

Those same songwriters, advanced as ostensible beneficiaries of this legisla- 
tion, would be in fact among the most adversely affected. The nonexistent 
benefits of such writers and the enormous benefits to ASCAP publishers and 
entrenched writers demonstrate the true beneficiaries of S. 1870. 


Vv. THE PUBLIC INTEREST COMMANDS THE DEFEAT OF 8. 1870 


The record does show that the only real beneficiaries of this legislation can 
be the large performance rights society, the largest and most powerful of which, 
ASCAP, is controlled by powerful publishers and wealthy songwriters and 
whose discriminatory internal distribution practices reward only the elements 
that control it. 

Legislation to further the interests of these groups, at the expense of ASCAP 
songwriters, jukebox operators, small and independent record companies, pub- 
lishers and songwriters is not legislation with a worthy objective. 


VI. NO COMPROMISE SOLUTION WITH ASCAP FEASIBLE 


In the course of the present hearings, the opponents of S. 1870 were repeatedly 
urged by the chairman of the subcommittee to negotiate with ASCAP for a 
reasonable performance fee. We respectfully submit that in the present pos- 
ture of the matter such negotiation would be meaningless and presents no so- 
lution to the problem posed the subcommittee by S. 1870. ASCAP has expressed 
no interest in discussing an increase in the mechanical royalty payable to copy- 
right owners. 


No maximum fee possible 


Any approach involving negotiating for a reasonable performance fee with 
ASCAP is predicated initially on an erroneous assumption. That is, that the 
jukebox operator would need only to bargain with ASCAP, BMI, and perhaps 
SESAC. Even under the present facts, this cannot be the case, because such 
a procedure does not take into consideration the very real possibility of the 
creation of other performing rights societies. Neither does it provide for the 
thousands of songs, not licensed by any society, but by thousands of individual 
publishers and songwriters. Thus, even if ASCAP were to be reasonable in its 
own demands, which it has never demonstrated, there is no way that the com- 
mittee could guarantee the reasonableness of the demands by other groups 
or by the independents. No one has yet suggested any particular way by which 
a maximum limit could ever be set upon the amount the operator might be 
required to pay if all performing rights societies and all songwriters and pub- 
lishers could require a performing fee. 


Other obstacles to compromise 


As explained in greater detail earlier in this memorandum, once the right to 
performance fees is given, the additional burden of administration, the risk of 
civil penalties, and the eventual foreclosure of the jukebox forum as the last 
market in the music industry free from control by the powerful performing 
rights societies, pose problems that no compromise with ASCAP could begin to 
solve. Since any one of these collateral problems could spell bankruptcy for 
the small operator, the futility of compromising on amount is apparent. 


ASCAP’s current offer contains no solution 


The very latest proposal by ASCAP would establish a rate at a range close to 
to $25 per machine per year. The unreasonableness of such a levy has been 
shown. 

ASCAP’s present willingness to accept its aliquot part of the suggested fee 
fails to obviate any one of the onerous results implicit in the establishment of 
the performance right. Neither, we assume, is ASCAP in a position to dictate 
or bargain as to what other copyright owners, individuals or societies, should or 
should not receive for the performance of their compositions. 

Furthermore, it should be noted that ASCAP’s suggestion that the proportion 
of its take from each jukebox be determined by agreement between the bargain- 
ing organizations carries strong overtones of violation of the antitrust laws. 
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VIII. If THE COMMITTEE SHOULD FIND THAT SONGWRITERS AND PUBLISHERS ARE 
UNDERPAID, AN INCREASE IN THE MECHANICAL ROYALTY RATE IS THE ONLY 
EQUITABLE MANNER TO INCREASE THEIR COMPENSATION 


If the songwriters and publishers whose songs are being played on jukeboxes 
are not being paid enough for the use of their music by the operators, the me- 
chanical royalty route is the only way the fair compensation can be effected. 

It is the only way that ASCAP songwriters and composers can be paid in rela- 
tion to the actual use of their music on jukeboxes. This is the only method 
which does not interpose an administrative overhead cost of almost 20 percent of 
gross revenue per year between the source of the royalties and its recipients. 
With ASCAP this amounted to approximately $5 million in 1957. 

The record of the recent hearings on ASCAP before subcommittee No. 5 of the 
House Small Business Committee shows that according to the ASCAP dis- 
tribution formula, only 10 percent of the total revenues collected from jukeboxes 
would be distributed to the songwriters on a basis directly related to the use of 
their music on jukeboxes. 

The mechanical royalty route offers innumerable advantages; it would not 
subject operators to the caprice of monopolistic societies. It would not oppress 
them with insurmountable administrative costs. It would not expose them to 
ruinous litigation and civil penalties. It would not drive the small operators out 
of business, reducing the total amounts paid to songwriters in mechanical 
royalties. It would not be promotive of monopoly. It would not allow writers 
whose songs are not being used in jukeboxes to get a free ride at the jukebox 
writers’ expense. 

It would compensate the songwriters for the actual use of their music on juke- 
boxes, without siphoning off 80 percent to be distributed on the basis of unrelated 
factors. It would go to the songwriters directly, bypassing ASCAP’s overhead 
of almost $5 million. 

In short, it would have every element of equity and economic desirability for 
the songwriter, the publisher, and the jukebox operator. 


CONCLUSION 


The record before this committee clearly demonstrates that the songwriters and 
publishers are already adequately compensated by the jukebox operators. It 
further shows that any additional economic burdens on an already marginal 
industry can spell only disaster, both to the operators who make up the industry, 
and to the thousands of songwriters and publishers who depend on its direct con- 
tribution in the form of mechanical royalties. And this is true, whether the addi- 
tional burdens come in the form of higher revenues, administrative expenses, liti- 
gation, or any of the effects which would be certain to follow should S. 1870 be- 
come law. 

Most significantly, the record is clear that if the songwriters and publishers 
whose songs are being used on jukeboxes were underpaid, S. 1870 would not help 
them. 

Finally, S. 1870, in attempting to help the supposedly underpaid publisher 
and songwriter, creates scores of collateral problems, all inimical to the public 
interest. 

We submit that legislation which has been shown to be based on a fallacious 
premise; which cannot accomplish the purpose for which it was designed ; and 
which produces collateral results, all of which are inimical to the public inter- 
est, should be rejected by this committee, as it has by every congressional body 
which has considered it since 1926. 

Respectfully submitted. 

KIRKLAND, FLEMING, GREEN, MARTIN & ELLIs, 
By HamMonp E. CHAFFETZ. 


Brier ON BEHALF OF MUSIC OPERATORS OF AMERICA, INC., IN OPPOSITION TO S. 1870 


At the hearings held April 23, 24, and 25, 1958, Music Operators of America, 
Inc., presented its opposition to S. 1870 through statements, oral and written, of 11 
witnesses and exhibits submitted by them. The summary of the case in opposition 
to the bill, as there presented by MOA counsel, will not be repeated. We here 
briefly restate the grounds of our opposition and request that reference be made 
to the full record of the hearing for our complete argument. 
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I. REPEAL OF EXISTING LAW IS NOT WARRANTED 


The third paragraph of section 1 (e) of the Copyright Act provides: 

“The reproduction or rendition of a musical composition by or upon coin- 
operated machines shall not be deemed a public performance for profit unless a 
fee is charged for admission to the place where such reproduction or rendition 
occurs.” 

This law is sound. It has worked satisfactorily for 49 years. It has with- 
stood all attempts to repeal it in 11 Congresses since 1926. The jukebox indus- 
try has invested many millions of dollars in reliance upon it. Such investments 
and reliance should not be jeopardized or prejudiced by repeal of this statutory 
provision except on the strongest evidence. The proponents of S. 1870 have 
submitted demands but no evidence. 

We submit that the committee is entitled, before it acts, to have presented to 
it by the proponents evidence on the following important points: 

(1) the extent to which the jukebox industry already pays fees for the benefit 
of songwriters and publishers ; 

(2) the comparative contributions by the jukebox industry and other segments 
of the entertainment industry, such as hotels, restraurants, music halls, dance 
halls, wired music, etc. ; 

(3) the economic impact of additional fees upon the jukebox industry; 

(4) identification of the songwriters and publishers who supply music to the 
jukebox industry, especially according to their affiliation with the several per- 
formance rights societies or their independence of such societies ; and 

(5) if, notwithstanding our contentions that additional fees are not warranted, 
the committee concludes some addition is to be authorized by the Congress, the 
method which will best serve to compensate the songwriter and epmamias, and 
serve the public interest. 


II. JUKEBOX OPERATORS PAY SUBSTANTIALLY AND ADEQUATELY FOR THEIR USE OF 
MUSICAL RECORDS 


As the largest single purchaser of records, the jukebox industry is unlike any 
other purchaser. Its purchases of an estimated 50 million records a year, and 
payment of $2 million a year or an average of $200 a year per operator to song- 
writers and publishers, is fair and reasonable compensation, and justifies the 
present exemption from additional fees. 


Ill. IMPOSITION OF ADDITIONAL FEES UPON JUKEBOX OPERATORS WOULD BE DISCRIMI- 
NATORY AND AGAINST THE PUBLIC INTEREST 


While the jukebox industry does not have access to information relative to all 
fees paid by all segments of the entertainment industry, information made public 
by ASCAP in recent congressional hearings (before subcommittee No. 5, Select 
Committee on Small Business, of the House of Representatives, investigating 
complaints against ASCAP) indicates that the jukebox industry’s $2 million 
contribution in mechanical royalties exceeds the contributions to ASCAP from 
every branch of the entertainment industry except radio and television broad- 
casting. 

Thus, imposition of additional fees upon jukebox operators would be dis- 
criminatory against the jukebox industry. 

The resulting increases in price-per-play, and consequent elimination of large 
numbers of jukebox locations would deprive the working people and the teen- 
agers of America of the high quality entertainment they now enjoy. These 
consequences clearly are contrary to the public interest. 


IV. JUKEBOX OPERATORS CANNOT AFFORD TO PAY ADDITIONAL FEES 


With an average annual net profit of less than $4,000 per year, the operators 
eannot afford an increase in the $200 average contribution in royalties they 
now pay. 

The blanket license fee of $15 to $25 for one performance rights society, 
proposed at the hearings by ASCAP, amounts to $750 to $1,250 a year per 
operator or an industry-wide total of 7.5 to 12.5 million dollars. This proposal 
was initiated in testimony by a representative of the National Licensed Beverage 
Association, but we understand it was not authorized by vote of the members 
of that association. On its face the proposal is an utter impossibility and the 
rankest kind of discrimination. 
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V. THE BILL IS UNWORKABLE. IT AUTHORIZES FEES WITHOUT LIMITATION, AND OPENS 
THE DOOR TO UNLIMITED LIABILITIES IN DAMAGE SUITS 





The bill ignores the facts of the typical jukebox play—the personal selection 
by the individual player of music of his choice for his personal pleasure and 
not for the public’s pleasure. It arbitrarily declares all jukebox performances 
to be public performances whether in a public place, a school, a club, or a 
private home. If singled out in this discriminatory manner, the jukebox indus- 
try clearly would have just cause to challenge the legality of the bill. 

The bill is unworkable because: 


(1) it permits multiple licensing by unlimited numbers of licensors and 
without limit on the jukebox operator’s total liability for fees; 

(2) it imposes an unlimited and impossible administrative burden upon 
the operator ; 

(3) it exposes the operator to unlimited liabilities for inadvertent in- 
fringement of copyrighted music ; and 

(4) it would force operators to affiliate with performance rights societies 
and thus eliminate the jukebox industry as the last free market for the 
independent songwriters and publishers. 






















































VI. THE VAST POWERS CREATED BY 8S. 1870 SHOULD NOT BE VESTED IN 
RIGHTS SOCIETIES 


PERFORMANCE 








The unfair bargaining position of the jukebox operators with their very 
limited resources, in comparison with the huge performance rights societies 
with their multimillion dollars of assets, was emphasized at the hearings. 
ASCAP’s record was cited as evidence of the real threat posed by this legis- 
lation to the jukebox industry’s continued existence. 

ASCAP’s record of oppression of music users, large and small, its internal 
machinations and dissensions, and its continual litigation over many years, 
establishes the inequity of placing at ASCAP’s mercy a jukebox operator with 
an income of less than $4,000 annually. In 1957, ASCAP’s legal expenses were 
almost $400,000. What kind of legislation is this that proposes to subject the 
individual of small means to the power of a huge monopoly which has shown 
so little regard for the public or for its own rank-and-file members because of 
the greed and monopolistic practices of those in control of it? 

We renew our plea to this committee to investigate ASCAP and the other 
societies thoroughly before considering the subjecting of our industry to their 
enormous economic powers. 


THE INTERNATIONAL CONSIDERATIONS 





To the foregoing, we wish to add a rebuttal to the contentions of the Register 
of Copyrights, submitted by him at the hearings following the conclusion of 
our presentation. 

He contended that international copyright relations require the amendment 
of our domestic law. 

We submit that the Register misconceives the proper balance between the 
domestic and international obligations of our Government. There is no more 
reason to say that our copyright law must be the same as that of other civilized 
countries than there would be in saying that we should change our laws of 
property generally, or restrict the civil liberties of our citizens, to conform to 
those of such other countries. If any change is to be made, we should advocate 
our own laws rather than the laws of others. 

Recognized principles of international relations are fully satisfied when 
proprietors of foreign copyrights are accorded the same protections in our 
country that our own nationals enjoy under our laws. 

It is wholly unrealistic to say that the domestic problems of the United States 
jukebox operator and the United States songwriter and publisher must be re- 
solved in terms of the laws of some other nations. 

The Register of Copyrights discussed foreign songwriters and their pay but 
he failed to point out that foreign performance societies do a good job of 
logging musical performances and of paying their writers fairly, on the basis 
of current performances, while in this country we fail on both counts, and 
thus discriminate most unfairly against the young writer or a writer with a 
few popular songs. These facts were brought out in the testimony before the 
House Subcommittee Investigating ASCAP only recently and should be taken 
into consideration in evaluating the Register’s testimony. 
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As further evidence of the Register’s incomplete treatment of the facts, atten- 
tion is directed to the jukebox situation in Denmark where KODA (Danish 
equivalent of ASCAP) and its allies very nearly taxed the jukebox industry out 
of existence (Cash Box magazine, October 19, 1957, p. 60). 

If we understand the argument of the Register of Copyrights correctly, he 
would have the Congress impose additional copyright royalties on our jukebox 
operators, that they cannot afford to pay, merely to satisfy claims by foreign 
copyright owners for royalties under the standards of their local laws. It 
seems clear enough that such foreign copyright owners are accorded all the 
protection they can rightfully expect in our country in being given rights equal 
to those of our own nationals. 

We submit that the first duty of the Congress is to resolve the issues raised 
by this bill in the light of local conditions. The Universal Copyright Convention 
will automatically confer equivalent rights upon foreign copyright proprietors 
for the use of their music in this country. 


CONCLUSION 


What are the proponents of this bill seeking? Do they wish to provide more 
compensation for all songwriters and publishers? 

Obviously not. The record establishes that a few songwriters and publishers 
might benefit by this legislation, but these few would be those who do not need 
it. The record establishes that the wealthy few might benefit but that many 
who may need help will surely lose the benefits they already have. 

Are the proponents fighting for a principle? 

Obviously not. It’s money they seek, while they let others, like the Register 
of Copyrights, talk about principles. 

Let us be clear about the proponents’ claims. It is they who seek a “special 
privilege”—the privilege of a performance right they never had. Jukebox op- 
erators seek no special privilege. We ask only that the Congress let us remain 
free of the taxing powers of the big monopolies—ASCAP and BMI. 

The jukebox operators are in favor of fair compensation to songwriters and 
publishers of the music we use. We contend we do pay fair compensation to 
them, and that our payments compare favorably with contributions by other 
segments of the entertainment industry. Many songwriters and publishers 
whose records we play have no affiliation with performance rights societies, 
or are at the lowest pay levels of the societies and, therefore, would not benefit 
from fees collected by the societies from the jukebox industry in any event. 

We urge that the committee require proof from the proponents regarding 
these matters, and that the committee satisfy itself by its own investigations. 
If, in the light of such additional information, the committee can find that the 
jukebox industry and the public who support it are not paying their fair share 
to songwriters and publishers and conclude that additional compensation should 
be paid by the jukebox industry and its supporting public, we then point out that 
the only way this can be done fairly, so as to provide the greatest return to 
each individual songwriter and small publisher, is by way of “mechanical fees” 
paid directly to them and not through payments made to performance rights 
societies. 

Respectfully submitted. 

ARMOUR, HERRICK, KNEIPPLE & ALLEN, 
NICHOLAS BE. ALLEN. 
Apri 30, 1958. 


COPYRIGHT OFFICE, 
THE LIBRARY OF CONGRESS, 
Washington, D. C., May 1, 1958. 
Re 8. 1870. 
Hon. Josepu C. O’MAHONEY, 
Chairman, Subcommittee on Patents, Trademarks, and Copyrights, Senate 
Judiciary Committee, Senate Office Building, Washington, D. C. 


Dear SENATOR O’Manoney: This is in response to your request at the close 
of the hearings on S. 1870 that a further statement be submitted on the issues 
presented at those hearings. 

1. The principle has long been established, both in the United States and 
throughout the world, that commercial users of copyrighted music for the 
purpose of public performance are required to secure licenses for such public 
performances from the copyright owners. 
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2. Our present law provides for a special exemption from this requirement in 
favor of performances given by means of coin-operated machines, which today 
means the so-called jukeboxes. This exemption was put in the law in 1909 
before the half-billion dollar jukebox industry as we know it today was in 
existence, and when coin-operated music machines were of far less economic 
importance. 

8. With the single exception of jukebox operators, all commercial users of 
music for public performance in the United States (radio and television broad- 
easters, dancehalls, hotels, cabarets, music halls, etc.) secure licenses from the 
organizations representing the copyright owners. 

4. The jukebox operators are, with perhaps one exception, not exempted in 
any other country of the world. American authors and publishers who own 
copyrights receive royalties for jukebox performances abroad, but neither the 
American nor the foreign copyright owners receive any royalties for jukebox 
performances in the United States. Foreign author and publisher groups, as 
well as those in this country, have protested against this special exemption for 
jukeboxes. 

5. The product that the jukebox operators sell is the music produced by the 
talent and labor of composers. Their business could not exist without this 
music. They, like all other commercial users of music, should pay for the com- 
poser’s product they sell. 

6. In summary, the exemption for the jukebox industry, placed in the law in 
1909 under completely different conditions, is now an anomaly. Over a period of 
some years the successive Librarians of Congress and Registers of Copyrights 
have favored its removal from the law. Like my predecessors, I see no justifi- 
cation for its retention. 

Taking up now the arguments made by the jukebox industry in opposition 
to the bill: 

1. They contend that they now pay copyright owners some $2 million a year 
through the purchase of about 50 million phonograph records. This refers to 
the royalties paid by record manufacturers (fixed in the law at not more than 
2 cents per side) for making records of copyrighted music, which the jukebox 
operators contend is reflected in the price of the records and therefore is paid 
indirectly by them. They argue that this is adequate compensation to the copy- 
right owners for the use of their music. 

Incidentally, this rate of 2 cents per side is a ceiling, and the rate actually 
paid by record manufacturers is about 114 cents per side (or 3 cents for a record 
having 2 sides) for the kinds of records generally used in jukeboxes. Even 
assuming that this royalty ($114 million for 50 million records) can properly 
be said to be paid by the jukebox operators, we believe this argument cannot 
justify their exemption from royalties for commercial performances for the 
following reasons: 

(a) The right of commercial performance is separate and distinct from 
the right to make records. The purchaser of sheet music or of the script 
of a play (for which the publisher pays a royalty to the author) does not 
acquire the right to give commercial performances of the music or the 
play. No more should the purchase of a record give the purchaser the right 
to give commercial performances of the music. 

(b) The royalty for the making of the records, even if it be accepted 
that the jukebox operators pay this indirectly, is more than offset to them 
by their return from their sale of the used records. 

(c) This royalty (of $1144 million) even if deemed to be paid indirectly 
by the jukebox operators, amounts to about one-third of 1 percent of the 
gross revenue from jukeboxes (which is estimated, perhaps low, at $500 
million). This is a wholly inadequate payment to the primary producer 
of the product sold, and does not warrant a special exemption from the pay- 
ment of performance royalties which all other commercial users pay. Even 
if jukebox operators paid performing royalties at the yearly rate of $25 
per box (which was the maximum total rate proposed at the hearings by 
proponents of the bill), their payment to the producers of the music would 
amount to about 24% percent of the revenue derived from their sale of the 
music. 

2. The jukebox operators have also argued that they cannot afford to pay 
performing royalties. Their testimony indicates that the average net income 
of jukebox operators is about $4,000 per year. I offer the following observations 
concerning this argument: 





MUSICAL COMPOSITIONS ON COIN-OPERATED MACHINES 263 


(a) There is evidence that jukebox operation is not the sole business of 
most operators, who are also engaged in operating other amusement and 
vending machines, in selling phonograph records, etc. For most of the 
operators, the average of $4,000 annually appears to be their net profit 
from a part-time operation. 

(b) Other commercial users of music are not exempted from the payment 
of performance royalties though every group of users no doubt has its small- 
business men whose profits are less than $4,000 a year. 

(ec) Jukebox operators have been able to pay substantially more than 
they did some years ago for their other items of cost. The price they pay 
to the jukebox manufacturers for the box has increased in the last 10 or 12 
years from about $700 to about $1,300. Records selling for 21 cents in 1939 
now cost 56 cents. Labor costs have doubled or trebled in the last 20 years. 
Also, during the last few years, about one-half of the jukebox operators have 
increased their price for playing music on their jukeboxes from 5 cents to 10 
cents per play. Everyone but the primary creator, the producer of the 
music itself on which the whole jukebox industry exists, shared in the 
expanded revenues of the jukebox industry. We know of no parallel 
situation elsewhere in the American economy nor of one more grossly in- 
equitable. This situation would not exist but for an historical anomaly aris- 
ing under the totally different conditions existing a half century ago. 

3. The jukebox operators also argue that they benefit the composers by pop- 
ularizing their musical compositions. In fact, broadcasters, who pay for their 
performances of music, do more than jukeboxes to popularize musical composi- 
tions. Any successful commercial exploitation of a copyrighted work—for ex- 
ample, the serialization or a motion picture of a book popularizes the book and 
enhances its sales. But in any case, this is no reason why each commercial ex- 
ploiter should not be required to pay for the work, and except for the jukebox 
operators, the law so provides and they all do. 

4. The jukebox operators express the fear that the performing rights organiza- 
tions, which license commercial performances of music, and specifically ASCAP, 
might conceivably impose inordinately high royalty fees on them. We-think this 
fear has been shown to be unfounded for the following reasons : 

(a) ASCAP and BMI, which license almost all of the music played on 
jukeboxes, are hardly likely to charge such high fees as would drive any sub- 
stantial number of their customers, the jukebox operators, out of business. 
They have not done so in the case of any other users, some of whom are 
not as well organized and led as the hearings have shown the jukebox 
industry to be. 

(b) ASCAP, which licenses the biggest catalog of music and therefore 
sets the fee pattern, is subject to a consent decree under which any applicant 
for a license may ask the court to adjudicate the terms and royalty fee, 
which are then applicable to all users of the same category. 

(c) All other groups using music for commercial performances have nego- 
tiated royalty fees with ASCAP and BMI which they have apparently found 
reasonable. 

(d) Jukebox operators in foreign countries have negotiated royalty fees 
with the foreign counterparts of ASCAP which they have apparently found 
reasonable. (Unlike the competitive situation now prevailing between 
licensing organizations in the United States, there is only one such organiza- 
tion in most foreign countries. ) 

(e) During the hearings the ASCAP representative suggested a schedule 
of fees for jukeboxes. The fairness of this proposal was not criticized and 
it seems to be in general accord with rates prevailing for other kinds of 
performances arrived at by private negotiation, and is in accord with 
suggestions made informally by other user groups. 

In sum, because there is no justification in principle for the anachronistic 
special exemption of jukebox operators from the payment of royalties for their 
commercial use of copyrighted music, which all other commercial users pay, and 
because the arguments of the jukebox operators for permitting them to retain 
their special exemption appear to us to be unwarranted, we recommend the 
repeal of the exemption. 

We believe that outright repeal of the last paragraph of section 1 (e) of title 17 
of the United States Code would be the preferable solution of this problem. 
However, we would offer no objection to a provision, such as is proposed in §. 
1870, to absolve the proprietor of the location where the jukebox is placed from 
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liability for payment of the royalty fee, leaving the operator alone liable. A 
clarification in one detail of the language of the present bill appears to be de- 
sirable (as urged by the committees of bar associations as well as by the Hotel 
Owners Association), to exclude from the scope of “public performance for 
profit” the use of a coin-operated machine in a private place. 

Two additional suggestions were made at the hearings: 

1. Representatives of the jukebox industry suggested that instead of following 
the otherwise uniform pattern of the copyright laws by requiring jukebox 
operators to pay performance royalties, the statutory rate of 2 cents per side 
for the manufacture of records be increased. As you pointed out at the hearings, 
this would have the unfortunate effect of increasing the recording fee, not only 
for the approximately 20 percent of the records purchased by jukebox operators, 
but also for the 80 percent of the record purchased for home use. 

It was then suggested that a separate distinctive label might be required on 
records sold to jukebox operators, and only such records would be subject to the 
higher rate. This suggestion was also made at hearings several years ago and 
fully explored at that time. The unanimous testimony of the record manufac- 
turers at those previous hearings was to the effect that such a scheme for dis- 
tinctive labeling of jukebox records would be entirely unworkable since it would 
require separate inventories, would greatly increase the cost of the labeling 
process, and would invite bootlegging of home records for use on jukeboxes. 

2. The second additional suggestion made at the hearings was to specify in the 
statute a schedule of maximum performing royalties to be paid per year for 
each jukebox. Such a statutory ceiling has not been found necessary in the case 
of any other users of music, (some of whom, such as hotels, restaurants, etc., 
use live performances which are competitive with jukeboxes). Furthermore, a 
statutory rate schedule would present extremely difficult problems of administra- 
tion, particularly with respect to the allocation of the fixed sums among various 
organizations and individual owners who may license performances for dif- 
ferent catalogs. In addition, it would create a rigid fee schedule which might 
be unsuitable in a few years as industrial and technical developments may 
change the present structure and operating methods of the jukebox industry. 
It is far preferable to allow for flexibility and adjustment through free negotia- 
tion as is done in all parallel situations, with the ASCAP consent decree being 
a legal safeguard against excessive fees. 

Respectfully yours, 
ARTHUR FISHER, 
Register of Copyrights, 
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SAMPLE LETTERS SUBMITTED BY OPPONENTS TO 8. 1870 


MASSACHUSETTS RESTAURANT ASSOCIATION, 


Boston, Mass., December 30, 1957. 
Senator O’MAHONEY, 


Senate Judiciary Subcommittee, 
Senate Office Building, Washington, D.C. 


Deak Sir: It is our understanding that your committee has before it for 
consideration Senate bill 1870, which seeks to amend section 1 (e) of the 
United States Code with regard to the rendition of musical compositions on 
coin-operated machines, by permitting the copyright owners of such compositions 
to assess the owners of such machines for the “public performance” of these 
compositions. We wish to register our opposition to Senate bill 1870 for the 
following reasons: 

1. The selection of musical compositions to be played on such coin-operated 
machines, and the number of times such compositions may be played are not con- 
trolled by the owners of such machines, but rather by the whim of the individuals 
who insert their coins in the machines to satisfy their own personal desires. 
Senate bill 1870 defines the “operator” of such coin-operated machines as “* * * 
any individual, partnership, association, or corporation exercising ownership or 
primary control over any such machine and having primary responsibility for 
the selection of the place at which such machine is operated. * * *” We contend 
that the operator who determines what musical selections shall be played, and 
how often, is, in many cases, not the owner of the machine, but rather the 
individual or individuals who frequent the establishment where such machine 
may be located, and who operate the machine for their personal entertainment 
by inserting coins therein. There may be a substantial number of musical com- 
positions contained in the machine from which the individual may make his choice. 
We know of no feasible way in which a record could be kept of which of these 
selections has been played, who holds the copyright, or how often the selection 
is performed. Conceivably, some of these selections may never be played by 
those who operate the machine. In such instances, the copyright owners could 
not reasonably expect reimbursement for performance. 

2. Coin-operated machines appear to be an important means of popularizing 
musical compositions and of increasing thereby the sales of records and sheet 
music. Such machines are presently taxed by means of annual licenses issued 
by city and State governments. In. the city of Boston, for example, a new 
license fee has been imposed this past year in the amount of $50 for each radio 
set, television set, or mechanical, or electrical musical device, including those 
operated in hotels and restaurants. 

Any additional assessments which may be made by the musical copyright hold- 
ers as the result of the passage of Senate bill 1870 may well make it impractical 
for such public establishments to continue to provide such services for their 
patrons. The discontinuance of such services could thereby have an adverse effect 
upon the sales of records and sheet music as well as upon the income of the copy- 
right holders. 

We respectfully request your committee’s consideration of these points, and 
its adverse report upon Senate bill 1870. 

Sincerely, 


Mark STRONG, 
Eavecutive Secretary. 
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LyDE AMUSEMENT Co., 


Sherman, Tez., January 3, 1958. 
Hon. Josepu C. O’MAHONEY, 


Senate Office Building, Washington, D. C. 


HoNoRABLE Srr: This letter, written with great caution and judgment on 
my behalf, is to say that I am fed up with ASCAP—each and every year 
coming forth with a new and unjust bill to levy upon my business. 

It would do well for you to investigate the more serious consequences of 
any bill levying any further tax on the coin-operated machine business. A good 
example of this would be the small cafes who depend upon the jukebox as enter- 
tainment for their customers as well as the small revenue they receive. I am 
not speaking in terms of large cafes where the revenue may run high, but of 
the many small ones and they are in the majority, who depend upon the phono- 
graph many weeks of the year for survival. There are many cafes, drug stores 
and taverns on my route which, if any further tax is levied upon these locations, 
I would be forced to remove the machine because of diminishing returns. You 
can imagine the consequences of my going into a small cafe and telling them 
that I will have to remove their phonograph because our Federal Government 
saw fit to amend a law whereby the royalty and taxes makes it impractical to 
leave the machine. 

I am operating 52 phonographs in 6 cities in North Texas with a population 
ranging from 6,500 to 30,000. My average take each week is a mere $6.90 per 
machine for my part. Now Mr. Senator, I would like for you to tell me with 
a weekly take of a little over $300, how you, or ASCAP, or I can make a 
success out of this route by the time the following expenses are taken out: 
1. Serviceman, 2. Truck expense, 3. Telephone, 4. Records, 5. Tax, 6. Deprecia- 
tion, 7. Repairs (tubes, coils, ete.) 8. Advertisement, 9. Shop rent, 10. Freight 
and postage. I challenge you to run my route for 90 days (without the revenue 
of amusement and gace machines) taking only the profit from my phonographs 
and still show a profit. Mr. Senator, if you can do this, and show a decent 
return on money invested, I want to go on record here and now and say that 
I will give you the 52 machines. 

I have been 12 years (since World War II) in getting my business paid for. 
The writer of Tennessee Waltz back in 1951 (and the song lasts 3 minutes) 
made a staggering total of $79,580.38. Mule Train of the same year, made the 
writer $53,182.92 and this applies for songs written today as well. 

I know that ASCAP claims that there are many unsuccessful song writers 
who are hard pressed for success; but by the same token, there are many coin- 
machine operators who have gone broke in the coin-machine business. I hold 
that I am not my brother’s keeper and for those who are not successful in either 
the coin-machine business or the song composing business, I am deeply sorry; 
but nevertheless I contend that each man must stand on his own. 

It has been my experience for a period of 12 years that many cafes through- 
out the country operate on a shoestring. Time after time I have seen them 
take their weekly commission and put it into stock on their counters. These 
are the people, the small-business man, that will be hurt by this bill; I, like 
many more operators, will pass any additional tax or royalty on to the machine 
itself. 

It has come to the point where we, the operators, have no choice in passing 
on any additional tax to the location. For the operator, it has become a matter 
of sole survival. 

The machines on my route are still set on 1928 prices (5/10/25 cents) per 
play. I have tried on several locations to go to 10 cents and 3/25; but have 
found that this is not at all practical for this section of the country. People 
in Sherman, Denison, and Gainesville simply refuse to play the machines at 
10 cents per play. Tell me, Mr. Senator, how am I to compensate the rising 
cost of the phonographs, trucks, gas, oil, and living expenses when I am still 
getting 5/10/25 cents per play? Come and see for yourself—I am an average 
operator, operating in an average town and I know not which way to turn 
to make my route a success. Do you have the answer? Can you tell me? 

Mr. Senator, I am sure ASCAP, or you can seek out many locations that no 
doubt show a great weekly revenue, but you can take my word that they are 
very much in the minority. Where you can show me 1 location running $50 
per week, I can show you 20 running $5 per week, total. These $5 per week 
locations are the backbone of the coin-machine business. 
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I challenge you to ask ASCAP what is their greatest medium of publicity 
on the songs that they publish. Each year I have many unknown songwriters 
coming to my place of business almost begging me to put their records on my 
machines. Let’s take for example, Leroy Anderson, whom ASCAP paraded 
before the subcommittee in 1952. His statement, and I quote from H. R. 5473, 
Ser. No. 11, part 2, page 207, “The royalties which I have received from 1938 
to the present day, that is for all recordings of my music, totaled $9,444.26. 

“Every recording ever made of my music.” Call Mr. Anderson back and ask 
him what he received from his record Blue Tango released a short time after this 
hearing. 

I know that he may contend that he has not had a hit since, but this is not my 
fault. I have had many adversities, too, which I am sure is not his fault. 

On the behalf of the many jukebox operators, and small-business men through- 
out the Nation, I wish to thank you for the consideration and time you have taken 
to read this letter. 

If I can be of further assistance concerning this matter, please do not hesitate 
to call me. 

Sincerely yours, 


H. K. Lype, Owner. 


Sotomon Music Co., 


Abilene, Tewv., January 5, 1958. 
Hon. JoserH C. O’MAHONEY, 


Senate Office Building, Washington, D. C. 


DEAR Sre: I appeal to you not to let ASCAP put me out of business. They are 
determined to have Congress force the music machine operators to increase the 
royalty of 4 cents per record we are now paying to about 10 cents or even more. 

Have been in this business about 30 years but barely make a living operating 
about 40 phonographs. I am always in debt to the manufacturer of the music 
machines. By the time we complete payment for one model a newer and flashier 
machine is out obsoleting the previous models. 

When I started in business there were three record companies. Now there are 
more than 1,500. Our obsolescence of records is terrific. Of more than 50 per- 
cent of the records bought we never get our cost back. My operating costs have 
gone up more than 500 percent since I started in 1926. But we have no way of 
passing that on the player. Recently we raised the play from a nickel to a dime. 
But the intake dropped so it did not help any. My State, county, and city taxes 
on the machines I operate were more than $684 for 1957. 

We advertise the artist or band making the record and create a demand for the 
records. Instead of the operator paying ASCAP, they should pay the operator. 
If the record is a hit we will get our cost back and sometime make a profit. But 
if it is a flop, as many are, we lose. ASCAP has an annual income of more than 
$15 million. We are unorganized and without any funds—struggling to stay in 
business. 

I pray, sir, that you will not let them influence you in your fair decision. 

Respectfully yours, 


Louis SoLoMON. 


SoutH DAKOTA PHONOGRAPH OPERATORS ASSOCIATION, 
Mobridge, S. Dak., January 5, 1958. 
Re S. 1870. 
Senator JoserpH O’MAHONEY, 
Senate Office Building, Washington, D. C. 


My Dear SENATOR O’MAHONEY: Having followed your Washington career in 
the news since I met you in Lusk, Wyo., more than 20 years ago, and viewing 
your militant opposition to monopolistic practices on the part of certain big 
businesses, I find it hard to reconcile your history with your present position 
with respect to the proponents of the above designated legislation. 

The bill, if it became a law, would narrow the field of composers and artists to 
the exclusion of the independents, would favor the work of the salaried profes- 
sional songwriters who are owned and controlled by corporations in the enter- 
tainment industry, sound-track music from the TV and picture producers. 

The copyright societies are merely collection agencies for their members, the 
most important of whom are, of course, those at the top of the heap. They can 
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attain and secure a more thorough control of the industry if there were not so 
many song writers and not so many recording artists and so many recording 
industries. 

Our industry, that of owning and servicing the Nation’s jukeboxes, is presently 
quite sick, due to spiraling inflation and lesser “take” in the coin boxes, will be 
forced to remove from service fully half of the units now in use if they will 
have to pay copyright royalties, and this is the point I want to make. There 
will be damage all the way down the line, the composer and recording artist will 
lose half of the exposure, his showcase that gains him public recognition. A lot 
of people, small people, will be badly hurt if this bill becomes a law, conferring 
to the “biggies” of the entertainment industry a private taxing privilege. 

I have been secretary of this little trade association for 12 years, have studied 
the industry and know it thoroughly, and I know the people who are in it, none 
of whom are big, they are only small-business men, none of whom are gangsters, 
racketeers, or persons of criminal record, as has been implied by such propaganda 
as has been circulated by the lobby for the copywriters. 

I have never been able to understand that legislation (revision of the 1900 
copyright law) should be necessary in that all copyrights seem to be adequately 
protected, and if mechanical reproduction royalties should be adjusted upward, 
could this not be accomplished by negotiation? And should not the royalty fee, 
presently 2 cents per side, whatever it be, attached to the price of the record? 

The average coin-operated phonograph, as of now costs the operator (owner) 
from $1,100 to $1,500. Its useful life may be to 10 years, although it cannot hold 
a top location for even 5 years. Fifty dollars per month after payment to the 
location owner, tax at local and State level is exceptionally good, so it takes the 
operator 2 years to get his money back. This discourages the prospect of the 
operator staying in business if he must bow to a private taxing authority. 

And I am wondering about the teen-age kids down at the little place on the 
corner where they get their hamburgers, cones, and cokes, and listen to the juke- 
box, if this bill goes through fewer such places will have a jukebox. 

I respectfully present the foregoing as factual and fully representative of the 
viewpoint of those for whom I am writing. 

Sincerely, 
HAROLD Scott, 
Secretary-Treasurer. 


LARSON-PETERSON PosT 854, 
VETERANS OF FOREIGN WARS, 
January 10, 1958. 
Hon. JospenH C. O’HAHONEY, 
Senate Office Building, Washington, D. C. 


Dear Senator O’MaHoney: We are writing to you in regards to Senate bill 
1870 or any other bill which would change present copyright laws. 
We want to go on record as opposed to Senate bill 1870 or any other bill which 
would change the present copyright laws. 
We have a clubroom (open daily) in Fremont and have a jukebox located in the 
elub. 
Thank you in advance for any consideration you might give this matter. 
Yours truly, 
EuGeNE R. HatscH, 
Club Manager. 
Hye E. THIBAULT, 
Commander. 


ENTERTAINMENT SERVICE & DEVICES, INC., 
Peru, Ind., January 16, 1958. 
Hon. JosePH C. O’MAHONEY, 
Senate Office Building, Washington, D. C. 


Dear Senator O’MaHONEY: This letter is written in consideration of the 
small-business men who operate coin operated music machines, so-called juke- 
boxes. Already an economic pinch is being felt by any and every operator in the 
country, due to increased costs of equipment, labor, supplies, and general overhead. 
These costs have been far in excess of income derived from the coin operated music 
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machines. These facts are being borne out by all associations connected with this 
operation, National, State, and local. Any increases, regardless of how small 
they might be, will have a tendency to create a catastrophe in the industry itself 
as such, and many coin-operated music-machine operations will be doomed to 
failure and complete business collapse. It is believed that the country already 
is saturated with enough expenditures of a type which tend to strangle small 
business entirely. Yet, we are told that small business is really the lifeblood of 
our country—and, if so, why should it always be the target of big business and 
monopolitistic aggression? 

If Senate bill No. 1870 in proposed legislation, which is intended to enable 
ASCAP and other agencies to demand and receive royalties from coin operated 
music devices, is made into law, it can be considered nothing but direct discrim- 
ination against small business, to the advantage of big business. I believe in keep- 
ing America as it has rightfully been called, the land of opportunity—which such 
laws as this completely destroy. In the interest of this principle alone, your 
assistance is sought for the good of business in general and our country as a whole. 

This matter is of such great importance to small business that we cannot stress 
too strongly, the urgency of your cooperation in the matter, and hold ourselves in 
readiness to assist you and small business in any manner possible. 

Very truly yours, 
PAvutL J. McCarTHy, 
Secretary-Treasurer. 


os 


Repp Distrisutine Co., INc., 
Boston, Mass., January 28, 1958. 
Hon. Josreru C. O’MAHONEY, 
United States Senate, Washington, D.C. 


DeaR SENATOR O’MAHONEY: I am employed as a salesman of coin-operated 
phonographs and have been so employed for the last 20 years, with the exception 
of 3\% years in the armed service of our country. 

The passage of the ASCAP bill now before your committee would create such 
a hardship on our customers as to destroy this business. For the most part, 
our customers make only a decent living from a substantial investment. 

I am sure that if you fully investigate you will find that the bill would actually, 
in time, do more harm than good to ASCAP, and in the meantime would deprive 
many people of a livelihood. 

Please accept my genuine appreciation for your consideration. 

Most cordially, 
Bos JONES. 


WorKMAN’sS Music Service, Inc., 
Chester, Pa., January 31, 1958. 
Senator Josepu C. O’MAHONEY, 
Senate Office Building, Washington, D. C. 


DEAR SENATOR: Passage of Senate bill 1870, in my opinion, would create a hard- 
ship on my particular business and would possibly force me out of same. We 
are faced now with rising costs of all equipment, records, parts, etc., with a 
downward trend in the economy, we have a loss of revenue, too. 

If this bill is passed it would force me to cut down on my labor force as I 
would have to remove about 50 percent of my machines from locations. Nation- 
wide it would put thousands of people out of work. It also would result in a 
great tax loss to the Federal Government. 

We have a great problem now, with taxes being imposed by States, cities, 
townships, and the Federal Government. Also the cost of records has risen 
800 percent in the past 20 years from which the artist and composer receive 
royalties. The artist, who in a number of cases is a member of ASCAP, has 
fees from recording contracts, too. 

At the present time we are operating our music-machine business at a loss 
and any added burden might force us out. Hoping for your consideration in 
opposing Senate bill 1870. 

Yours truly, 
Grorce S. WoRKMAN, President. 
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CoMMERCIAL Music Co., INc., 
Dallas, Texv., February 4, 1958. 
Hon. Josepn C. O’MAHONEY, 
United States Senate, Washington, D. C. 


Dear Sir: I would like to voice my personal objection to the proposed ASCAP 
bill S. 1870. If this legislation were enacted it would force all of the music 
operators in the country to pay tribute to the performing-rights societies over 
and above that already established by law. These people who write the music, 
publish the music, and play the tunes are paid by the record companies for every 
disk sold. 

Congress has never seen fit to amend the copyright law of 1909 to permit any 
additional fees. Our business could not afford more revenue and still be profit- 
able. 

We ask you to vote “No” on the question of this proposed unfair legislation. 

Yours very truly, 
B. H. WrrxtraMs, Vice President. 


CaPirot Music Co., 
Boston, Mass., February 6, 1958. 
Hon. JoserH C. O’MAHONEY, 
United States Senate, Washington, D. C. 


Dear Senator O’Manoney: I am writing you so that I may go on record as 
being opposed to Senate bill S. 1870, which in effect if passed would allow 
ASCAP to charge jukebox operators a fee for use of records. 

As matters stand, the jukebox operator like miself has all he can do to try 
and make ends meet, what with personal property taxes, Federal taxes, city 
and State weekday and Sunday license fees. 

ASCAP would have the Congress and the public believe that the jukebox 
operator is reaping a golden harvest. Nothing could be further from the truth. 
The average operator’s earnings are such that any additional form of tax could 
very well force him out of business. 

I would appreciate your doing everything in your power to see that Senate 
bill S. 1870 does not become law. 

Thank you for your anticipated cooperation. 

Yours very truly, 


I. SPECTOR. 


MUSIC OPERATING, INC., 
Indianapolis, Ind., February 7, 1958. 
Senator Joseru C. O’MAHONEY, 
Senate Office Building, Washington, D.C. 


Honoraste Sik: As a small-business firm, we implore you to vote against 
Senate bill 1870. 

The passage of this bill can be a vicious piece of legislation that will not only 
create hardship on ourselves, but to numerous other small music operators, and 
without a doubt will cause many small-business men to go out of business. 

Like ourselves, many small operators are already suffering severe economic 
strain due to mounting costs * * * especially with the present increased cost 
of records on which we all pay considerable royalties, most of which goes to the 
present multimillion-dollar corporations like ASCAP. 

It would appear that these corporations want to set themselves up as a private 
taxing authority, using the power of the Government to back them up. 

If there was ever a need for protection to the small-business man * * * 
against trying to take away his livelihood * * * it is right now * * * so please 
vote against Senate bill No. 1870. 

Respectfully yours, 
Sam WEINBERGER. 


Rep’s NOVELTY, 
West Allis, Wis., February 7, 1958. 
Hon. JosepH C. O’MAHONEY, 
United States Senate Building, Washington, D. C. 
Dear Senator O’MAHONEY: On February 19, in the Senate Judiciary Sub- 


committee, you will have before you bill 8S. 1870. This bill suggests certain 
changes in the present copyright laws. 
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I operate a route of 100 jukeboxes. Last year it showed a profit of about 
$7,000. Before the 81st Congress, ASCAP had a bill suggesting a tax of 1 cent 
per side of each record. This year ASCAP’s bill does not set any set fee. Surely 
they will not lower the demand; rather they would demand more. 

Figuring an average of 80 records per jukebox, each having 2 sides, the tax 
would be $1.60 per week for each jukebox, or $86.20 per year. At this rate, 
100 jukeboxes would cost me $8,620 in tax per year to ASCAP. 

As you can see, with a $7,000 profit and $8,620 additional expense, I would 
be out of business. 

I ask you in all fairness and in justice to kill bill S. 1870 immediately. 

What right has a multimillion-dollar corporation, such as the ASCAP, to 
set themselves up as a private tax authority with the power of the United States 
Government to back them up? 

This bill would affect thousands of small businesses such as myself. I, as 
a small-business man, carry a large load of taxes in Government. No private 
organization such as ASCAP should have the right and power to collect taxes. 

Again I plead with you to kill bill S. 1870. 

Yours truly, 


JEROME J, JACOMET. 


WATERBURY AMUSEMENT MACHINE Co., 


Waterbury, Conn., February 8, 1958. 
Hon. JosepH C. O’MAHONEY, 


United States Senate, Washington, D. C. 


Dear SENATOR O’MAHONEY: I would like to voice my personal objection to 
the proposed ASCAP bill, S. 1870. If this legislation were enacted it would 
force all of the music operators in the country to pay tribute to the performing 
rights societies over and above that already established by law. These people 
who write the music, publish the music, and play the tunes are paid by the 
record companies for every disc sold. 

Congress has never seen fit to amend the copyright law of 1909 to permit 
any additional fees. Our business could not afford more revenue and still be 
profitable. 


We ask you to vote “No” on the question of this proposed unfair legislation 
Yours very truly, 


Louis J. NACLECIS. 


MALTA, Mont., February 12, 1958. 
Senator Josepn C. O’MAHONEY, 
Senate Office Building, Washington, D. C. 


Dear Sir: The following members of VF W Post 4067, Malta, Mont., sincerely 
hope that you will not pass Senate bill 1870. This bill would do nothing but 
promote a monopoly in the music industry of which ASCAP would have control. 


George P. Campbell, Malta, Mont.; William D. Kaufman, Malta, 
Mont.; Will M. McKeon, Malta, Mont.; Eugene Laney, Malta, 
Mont.; Wesley Orahood, Malta, Mont.; Lila Raymond, Malta, 
Mont.; C. Dwayne Raymond, Malta, Mont.; George R. Hoynes, 
Malta, Mont.; Bill Campbell, Malta, Mont.; C. J. Lundstrom, 
Malta, Mont.; N. J. Cummings, Malta, Mont.; Dixon D. Grant, 
Malta, Mont.; Harry Brookes, Malta, Mont.; Robert W. Norrbohn, 
D. C., Malta, Mont.; Jacob Grabafsky, Malta, Mont.; Bernard P. 
Majusiak, Malta, Mont.; Lowell R. Anderson; Francis O. 
Schwartz, Malta, Mont.; Pete Lapham, Jr., Malta, Mont.; Wally 
Ohs, Havre, Mont.; Walter N. Berof, Havre, Mont.; Betty C. 
Ohs, Malta, Mont.; Etta Cummings, Malta, Mont.; John Bibulski; 
Earl J. Legg, Malta, Mont. 


FEBRUARY 12, 1958. 
Senator JoserH C. O’MAHONEY, 


Senate Office Building, Washington, D. C. 
Hon. SENATOR O’MAHONEY: The Top Hat is a tavern business. We have peo- 
ple of all ages from this farm community as customers. Many of them enjoy 
the music from our music machine which is our only form of entertainment. 





272 MUSICAL COMPOSITIONS ON COIN-OPERATED MACHINES 


Naturally, we are very much opposed to bill S. 1870, or any other legislation 
which would change the present copyright laws. 

Much of the money our jukebox takes in is now being paid out in local, State, 
and Federal taxes. If any additional expense is added to the present upkeep, 
we will have to give up our music machine. 

Thank you for your consideration. 

Cordially yours, 
Top Hat TAVERN, 
FLORENCE DAVENPORT. 


Copper STATE AMUSEMENTS, 
Glendale, Ariz., February 13, 1958. 
Hon. JAMES O, EASTLAND, 
The United States Senate, Washington, D. C. 


DeaR SENATOR EASTLAND: I should like to go on record as being in opposition 
to Senate bill 1870 which would enable ASCAP and all other performing rights 
societies to levy a fee on jukebox operators for use of records. 

Every year we pay substantial sums of money to authors and composers of 
musical compositions. It has been shown that the mechanical royalties total 
approximately $2 million annually. A large amount of these royalties are paid 
to the authors and composers by the record companies which manufacture the 
disks. 

In addition, jukeboxes are an accepted sounding board for the musical tastes of 
the American public. Hearing the music of his or her choice played for per- 
sonal enjoyment on a jukebox often leads a customer to the purchase of that 
very same recording for home use. 

We are up to our ears now in State taxes, county taxes, and local taxes. It 
doesn’t seem fair that a governmental body should consider the possibility of 
extracting additional revenue for a privileged few from an already overburdened 
industry. 

Please kill this bill. 

Thank you. 

Sincerely, 
JOHN J. HOURTHAN. 


BRONXVILLE, N. Y., February 15, 1958. 
Re Senate bill 1870. 
Senator J. C. O’MAHONEY, 
United States Senate, Washington, D.C. 

HONORABLE SENATOR O’MAHONEY: I address this letter to you to advise you 
that passage of this bill will put me out of business with a loss of my life sav- 
ings, as the business would have no resale value. 

As a small-business man, I can tell you I have a hard time trying to make a 
living and stay in my business (this by doing all the work and repairs myself 
and being on 24-hour call duty and my wife doing all the clerical and bookkeep- 
ing work, as outside help is impossible to pay). 

We music machine operators already pay a royalty of 4 cents on every record 
we buy. If we also have to pay performance fees of bill 1870 in addition to all 
the levies, local, State and Federal, it would be the last straw. 

In addition, I can sincerely tell you many a small-store keeper depends 
desperately upon the music-machine income and they would go out of business 
right along with the music operator. 

May I ask you, Senator O’Mahoney, to oppose bill 1870. 

If you wish to know more of the economics of my business, I shall be glad to 
supply more information. 

Sincerely, 
W. KAISER. 


AcE Music Co., 
Woonsocket, R.I., February 17, 1958. 
Hon. JoserpH C. O’MAHONEY, 
Senate Office Building, Washington, D.C. 


Dear Senator: Hearings are scheduled for February 19, by the Senate Ju- 
diciary Subcommittee on Patents, Trademarks, and Copyrights, on a bill that 
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could dangerously affect or destroy my business. It is the Senate bill 1870, 
which would amend section 1 (e) of title 17 of the United States Code. 

The bill which is designed to change the section of the copyright law of 1909 
which exempts jukebox operators from paying royalties for playing records in 
coin-operated phonographs. I now pay royalties on every record I buy. If I 
had to pay performance fees, too, I would be paying the same thing over and 
over again. 

For many establishments, income from jukeboxes help owners to defray costs. 

The multiple levies that would have to be paid if the Copyright Act is 
changed could put me out of business and create unemployment. This would 
be a serious blow to me, a small-business man. 

May I ask you, as a member of this committee, to oppose any proposal that 
would change the copyright law and make me liable for payments from which 
I am now justifiably exempt? 

If you want more information about my plight and more background on the 
economics of my business, I will be happy to supply it. 

Sincerely, 


JOSEPH A. ALMEIDA. 


ITHaca Mutua. Music Co., INc., 
Newark, N.Y., February 17, 1958. 
Hon. JoserH C. O’MAHONEY, 
United States Senate, Washington, D. C. 


DeAr Str: The proposed ASCAP sponsored bill S. 1870 is scheduled to come 
before your committee within the next few days. 

As an operator of coin-operated phonographs (jukeboxes) our corporate mem- 
bers most vigorously ask you to recommend to the committee that a “no” vote 
be cast. 

Our organization is no different from that of any other music route in the 
country. The facts speak for themselves in our behalf; there just isn’t the kind 
of money in a music route that people supporting this bill say there is. 

We are small-business men who use phonograph records in great quantities. 
The mechanical royalties that the artists, composers, and publishers receive from 
our purchases annually amounts to a considerable sum. A sum that is their just 
compensation. 

It is a result of the jukebox that the record business is what it is today. If 
anything, these people owe us a debt of gratitude for popularizing records which 
results in greater public sales. 

It is time that these attempts to “squeeze another drop” tactics are stopped 
once and for all. 

Your cooperation will be appreciated. 

Sincerely, 
J. H. SHAWcROsS, 
Secretary. 


TRI-STATE AMUSEMENT, INC., 
Farmington, N. Mew., February 17, 1958. 
Hon. JAMEs OQ. EASTLAND, 
Chairman of the Senate Judiciary Committee, Washington, D.C 


Dear Sir: Year after year we music operators have to fight ASCAP to keep 
from paying money over that already invested in the records on our phonographs. 
This doesn’t seem fair. 

Now, we buy more than 25 percent of all the records used, and besides that, 
our machines act as showcases for tune popularity. The “Hit Parade” and 
popular tune listings are taken from the playmeters on jukeboxes. It is from 
these listings that the record-buying public chooses their purchases for home 
enjoyment. 

The artist, the composer, and the publisher get a good cut out of every record 
we buy. He doesn’t deserve any more and we can’t pay any more and stay in 
business. 

Please help us defeat this bill. 

Yours sincerely, 
ERNEST F’, TERRAZAS. 
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Dixie AMUSEMENT Co., 
Dothan, Ala., February 18, 1958. 
Re Senate bill No. 1870 
Senator JoserH C. O’MAHONEY, 

Senate Office Building, Washington, D.C. 

Dear Mr. O’Manoney: I am what is known as an operator of automatic music 
and amusement machines (novelty types). 

My operation consists of a route which has approximately 125 music machines 
and about half that number of amusement machines. 

The livelihood of my family of 8 and of 4 male and 2 female employees who 
have families to support is dependent upon this business. It has taken me 35 
years to build the business that I now have and please believe me, it has become 
a very serious problem to keep on going in the face of today’s high prices of 
operating equipment, labor, phonograph records, and relacement parts. With me 
as well as with many, many other people who are in the same type of business, 
it has been just a “nip an’ tuck” proposition to stay in the field. 

We have for years paid very high and inequitable State and county, municipal 
as well as Federal tax on each individual piece of equipment that is operated in 
addition to this, we pay a 3 percent tax to the State of the entire gross intake and 
our city commissioners just have passed an ordinance to collect 1 percent of 
the gross intake from our business. Senator O’Mahoney, if Senate bill (ASCAP) 
No. 1870 becomes law, I am sure that it will serve to wreck the music machine 
business and be the direct cause of many thousands of people added to the 
soaring unemployment list and the suffering of many families. I plead to you 
for the survival of many people, to defeat Senate bill No. 1870. 

Yours respectfully, 
Jor P. JOSEPH, 
President, Alabama Amusement Association. 


LAKE SHORE AMUSEMENT, 


Newark, N.Y., February 18, 1958. 
Re bill S. 1870. 


Senator Josepu C. O’MAHONEY, 
United States Senate, 
Washington, D. C. 


Deak Sim: The artisits, composers, and publishers of music have introduced a 
bill through their sponsor, ASCAP, which preys upon the Nation’s jukebox 
operators. 

I feel that this is an unjust bill and ask your cooperation in seeing to it that 
this bill is defeated. 

To allow us to be taxed by any of the agencies backing the bill would be con- 
trary to the American way of handling such situations. 

I pay, as does every other jukebox owner, enough to these people when I 
buy my records. We are small-business men and despite some claims to the 
contrary, do not have much net profit left at the end of the year. An additional 
levy such as this bill would allow, would be a real hardship. 

Your recommendation for a “no” vote on this bill is the only answer. 

Very truly yours, 
KENNETH FILIPPELLO. 


OAKLAND, CALir., February 20, 1958. 
Senator Josepu C. O’MAHONEY, 
Senate Office Building, 
Washington, D. C. 

Dear Senator: I feel that I must write this letter regarding S. 1870, so that 
you can fully understand what will surely happen to another small-business man 
and many others like myself. 

If our business was healthy, we wouldn’t mind paying more royalty than we 
do, but the fact is that ASCAP would be hurting themselves, us, and it would 
also reflect on the rest of the country. 

We are faced with every kind of tax there is, our operating cost is going 
higher each year. We operate on a commission basis and equipment has to be 
renewed about every 4 years. 
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Our business has been falling off ever since TV and tape recordings. We have 
four large phonograph manufacturers that will also be laying off help, deal- 
ers and their employees will also be hurt because our buying will not be what 
it has been. 

Everything I have stated in this letter is true. Let’s leave good enough 
alone and not kill the goose that lays the golden egg. 

Thank you. 

Respectfully, 
ARTHUR P. HEISTAD. 


Soutu JERSEY AMUSEMENT Co., 
Canden, N.J., February 21, 1958. 
Senator Joseru C. O’MAHONEY, 
Senate Ofice Building, 
Washington, D. C. 

Dear Senator O’MAHONEY: I urge you not to pass bill 1870, sponsored by 
ASCAP, which would change the Copyright Act. If it passes Congress, the way 
is opened for almost unlimited fees on each music machine location. 

I would like to impress upon you that this business is comprised mainly of 
small-business men, like myself. I operate approximately 50 music machines, 
The income from this route is not sufficient to live on, and my wife must work 
in order to supplement my income. 

The hardship imposed upon me, if this bill were passed, would be an unbear- 
able burden. It would also be unjust, since I already pay a royalty on each 
record I buy. 

I again implore you not to pass bill 1870. 

Very truly yours, 
JuLius G. OBER, 


Sratrg ResTaAuRANT Liquor DEALERS ASSOCIATION OF NEW York, INC. 
Syracuse, N. Y., February 25, 1958. 
Senator JosepH C. O’MAHONEY, 
Senate Office Building, Washington, D.C. 


Dear SENATOR O’MAaHONEY: I have been authorized by the executive com- 
mittee of the board of directors of the New York State Liquor Dealers Associa- 
tion, Inc., to present the following views concerning Senate bill 1870. 

It is our considered opinion that this bill, aimed specifically against automatic 
music machines, is discriminatory in the extreme and highly unrealistic. Pass- 
age of Senate bill 1870 will threaten the existence of thousands of small busi- 
ness men, such as restaurant and tavern proprietors, and the music operators 
themselves, who have reached a saturation point. 

To allow further royalties would therefore affect millions of persons by 
depriving the general public of the pleasures of music which are now available 
because of coin-operated phonographs at a reasonable charge per play. Further 
passage of Senate bill 1870 will also create unemployment for the hundreds of 
thousands of persons whose livelihood would be directly affected by the de- 
struction of the phonograph industry. 

Keeping this larger picture in mind, may we point out that Senate bill 1870 
seeks to provide additional revenue for the benefit of a few individuals who are 
presently receiving an enormous royalty through the purchase price of the 
phonograph record. The prices of phonograph records have already increased 
many times over in the past few years. 

Certainly, we who represent another great industry, one that incorporates 95 
percent of the locations where coin-operated phonographs are in operation, may 
be said to be intensely interested in the implications of Senate bill 1870. Further, 
it is incontestable that our views are both knowledgeable and factual. 

The executive committee of the board of directors of the New York State 
Restaurant Liquor Dealers Association, Inc., therefore strongly urges the de- 
feat of Senate bill 1870. 

Very truly yours, 


ANTHONY VISCIGLIO, President. 
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SAMPLE LETTERS SUBMITTED BY PROPONENTS TO 8. 1870 


Yakima, Wasu., September 22, 1957. 
Hon. W. G. Macnuson, 

Sm: When and if the copyright law comes up for a change here are some 
things most Senators or Congressmen does not keep up with, being not in the field 
of music. First of all our copyright law on music does not protect the writer 
of a song or a small company starting his one label. Here is why. If I write 
a song and it is a hit or just good I get from one-half to 1 cent per spin on the 
radio and the big company sells millions of records to jukeboxes they don’t pay 
me or anyone for using my song, therefore I am not protected. 

Now, if I decide to record and release the song myself on my own label I go 
to lots of expense, I have to pay higher royalties because my singer is not a star. 
since the major companies contract stars to keep them from the small labels. Yet 
if I pick a good singer and good song and the public starts buying my record 
the big major companies jump all over my song with a top singer and lots of 
publicity and take the song almost out of my hands, because all they are out 
is 2 cents a record that cost me thousands on research cutting, training my 
singer, the advertising I have put out. Then because they own the networks 
my record is held back and their own of the same song is pushed. This happens 
allthe time. Why does the copyright not protect my song for me or my company? 
I pay $8 for my two copyrights when one should be enough to protect me. One 
copyright is all that is needed on a book label or anything except songs. There 
are 700,000 people in the game to fight this racket, and as a songwriter I ask 
your help on changing the copyright laws to get them off the model T wheels 
and let it run the way all other countries are. 

One copyright good for 50 years and a writer’s work protected so other people 
cannot use his song without his O. K. This will stop one-half of all graft in 
the music field. 

The way the big costs today is the reason good clean songs cannot be heard 
or get a chance. They won’t buy our song because they can write cheap songs 
by their own members, and as long as they own the networks they will be hits, 
while good music can never get to the public. 

If I gave one-half interest in my songs to the DJ’s they will play it. If I 
give one-half interest to a well-known singer he will sing it. If I put it out 
myself it cost me lots of money and then the whole world can make records 
without asking me to do it—so where are we protected? 

For once I hope both Congress and the Senators will forget politics and get a 
decent law for the songwriters. 

Very truly yours, 
GeorGce R. PRIDE. 





Court or COMMON PLEAS OF FAYETTE COUNTY, 
Uniontown, Pa., September 23, 1957. 
Hon. Josern 8S. CLakK, Jr., 
Senate Office Building, 
Washington, D. CO. 


Dear SENATOR CLARK: While my vocation is that of court stenographer and 
secretary to Judge Carr, I have a hobby of songwriting, and in this connection 
I am interested, along with many others, in seeing our obsolete copyright law re- 
vised and brought up to date. This law has not been revised since 1909, and it 
would be appreciated if you would lend your influence to securing the following 
revisions : 

1. At present, the songwriter and the publisher are limited to a statutory 
license fee of 2 cents for each record manufactured, this generally being split 
equally between the writer or writers and the publisher. Records now sell for 
89 cents or more each. This statutory fee of 2 cents should either be increased to 
6 or 8 cents or eliminated altogether, leaving the fee to be determined by bargain- 
ing, as in the case of books or other literary works. 

2. At present, once a song is commercially recorded, any company can record 
it, so long as it files notice and pays the 2 cents. This is true because now a rec- 
ord cannot be copyrighted. This should be changed, so that the writer and pub- 
lisher can decide who may record their songs and on what terms. 

8. At present, jukeboxes, which were unknown in 1909, are one of the greatest 
sources of music used for profit, yet writers and publishers get nothing except 
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the ridiculous royalty on one record. Performance-for-profit royalties should be 
provided for here, as in radio, television, theaters, dancehalls, nightclubs, ete. 
4. There should be one copyright, not an individual published and unpublished 
copyright, as at present. 
These revisions are long overdue, and you could make many friends by bringing 
them about. 


Assuring you of my highest regard and esteem, I am, 





Sincerely, 
Epear BE. Lyon, 
Court Stenographer. 
Law OFFICES, MAURICE J. O’SULLIVAN, 
Kansas City, Mo., November 14, 1957. 
Re Senate bill 1870. 


Hon. JosepH C. O’MAHONEY, 
Senate Office Building, 
Washington, D. C. 


Dear Senator O’MAHONEY: It is my understanding that hearings on the above 
bill are to be scheduled before the Senate Judiciary Committee in the near future. 

As a member of the patent, trademark, and copyright section of the American 
Bar Association for many years and a former member of its committee on copy- 
rights, I favor passage of the bill. 

The discriminatory exemption in favor of coin-operated machines is without 
logical or other justification and should be ended, in my opinion. 

Respectfully yours, 


Maorice J. O’SULLIVAN. 





McMIcKEN, Rupp & SCHWEPPE, 
ATTORNEYS AND COUNSELORS AT LAw, 


Seattle, Wash., November 20, 1957. 
Hon. Josepu C. O’MAHONEY, 


Senate Office Building, 
Washington, D. OC. 


DeaR SENATOR O’MAHONEY: It has come to my attention that the Senate Ju- 
diciary Committee has before it for consideration the so-called jukebox bill 
(8S. 1870). 

This legislation touches upon a subject with which I am rather intimately 
familiar, and I respectfully urge upon you to use your good office to insure a 
favorable report out of Judiciary on this bill as well as to urge its passage by 
the Congress. 

It has been my privilege to review the statements advanced on behalf of the 
authors, composers, and publishers of the Nation’s music as well as the state- 
ments advanced on behalf of the operators of the music machines. I find the lat- 
ter statements to be without merit and the position of the composers, authors, 
and publishers sound, logical, and fair. 

With cordial best wishes and personal regards, I remain, 

Yours very truly, 


ALFRED J. SCHWEPPE. 


Los ANGELES, CALIF., January 27, 1958. 
Senator JosepH O’MAHONEY, 


Senate Office Building, Washington, D. C. 


Dear SENATOR O’MAHOoNeEY: This is a letter from the president of one of the 
largest music publishing companies in the world, and the only such enterprise 
which has complete worldwide coverage in all countries where music publishing 
is an important business. Except in Mexico, where the basic law requires joint 
ownership with Mexican nationals, I own this enterprise throughout the world, 
and therefore speak with considerable international authority. 

The one component of this organization is the Charles K. Harris Music Publish- 
ing Co., a founder member of ASCAP. Another component, the Peer Interna- 
eae is the largest and most important publishing company associated 
with BMI. 


My companies in France, Mexico, Cuba, and Argentina are the largest music 
publishing firms in those countries. 
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Before becoming a music publisher in 1927, I was employed in an executive 
capacity by one of the large record manufacturers. As a matter of fact, I 
started in the record business when I was 11 years old and believe that I have a 
thorough knowledge of that industry, and I am certainly well acquainted with 
the problems of music publishing throughout the world. 

It is indeed difficult for me to understand the reasons for the delays in amend- 
ing the antique 1909 Copyright Act to eliminate the jukebox exemption. I 
remember quite well when this law went into effect in 1909, and I am quite 
familiar with the reason for the exemption of coin-operated phonographs. 

At that time there were many penny arcades operating throughout the Nation. 
These establishments were equipped with cylinder phonographs having ear- 
phones which were operated by dropping a penny into a slot. There was no 
charge for admission, and the proprietors reasoned that the imposition of a per- 
forming royalty might put them out of business. Congress became convinced 
that there was such a danger, and a paragraph was introduced into the new 
law granting exemption to coin-operated phonographs. 

Nobody envisoned the modern jukebox, and obviously no provision was made 
to cover such contingencies. The present jukebox exemption is, therefore, 
based upon an unforeseen omission—it was never the intention of the Congress to 
sanction such a monstrous fraud. It is fairly obvious that the operation of a 
jukebox involves public performance, and why these people should enjoy their 
present favored position, I will never understand; nor do I understand why so 
many years have been permitted to pass by Congress before righting this obvious 
wrong. 

In all the foreign countries where I have offices, royalties are collected as a 
matter of course from operators of jukeboxes, and it would never occur to any- 
body that there should be any exemption. 

I do hope, therefore, that the subcommittee which you head will act favorably 
on Senate bill 1870 and bring it to the floor of the Senate. 

Incidentally, in every foreign country where I operate, performing royalties 
are paid for uses of compositions of United States of America origin when 
performed on jukeboxes. In all of these countries there is great indignation that 
similar royalties are not paid with respect to their own national music when 
used in this country. There is a feeling in many foreign countries that we are 
intellectual barbarians because of this curious omission in our Copyright Act. 
The delay on the part of Congress—its failure to correct the error in the 1909 
act—has cost the authors, composers, and publishers of this and other countries 
many millions of dollars. The effort of tavern owners and jukebox operators to 
continue to profit from the congressional error is reprehensible—there is no 
good reason why any one section of the amusement industry should be exempt 
from the the payment of performing fees—the only practical way in which 
copyright owners, authors, and composers can be paid for their continuous con- 
tribution to the Nation. 

Very truly yours, 
SouTHERN Music PusiisHerR Co., INC., 
R. 8. Peer, President. 


WHITEHALL, MicH., February 4, 1958. 
Senator JosrpH. C. O’MAHONEY, 
Senate Office Building, Washington, D. C. 


Dear SENATOR O’MAHONEY: Presumably all songwriters in the United States 
are vitally interested in the action of your committee with regard to the bill be- 
fore Congress relating to the use by jukebox operators of musical compositions 
with paying a royalty to the copyright owners. 

I certainly am personally much concerned. I have an authorship interest in 
approximately 200 songs which are available to radio and television stations, to 
singers, to orchestras, to theaters, and to jukeboxes. At least one of those songs 
you probably know: I Wonder Who’s Kissing Her Now. It was written about the 
time when you were a student at Columbia. I am a year older than you are and 
have devoted my life to writing just as you have spent yours in the service 
of our country. 

Note that at the beginning of the previous paragraph I mention the various 
users of music for entertainment. All of them except the operators of juke- 
boxes pay a small fee for such use. As you know the reason for that exemption 
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is that coin-operated phonographs were not in existence at the time the copy- 
right law of 1909 was enacted. It seems only reasonable that we who write the 
Nation’s songs and the public which listens should feel that the 50-year-old over- 
sight should be corrected. 

There seems to be absolutely no valid reason why the creators of musical 
entertainment should not share in the income from the widespread use of their 
compositions. The total income from jukeboxes runs into many millions of 
dollars all of which is absorbed by the owners of the mechanical devices. An 
analogous situation would exist if the owner of a theater kept for his own the 
total receipts of his box office and paid nothing to playwrights or actors. 

We songwriters are not alone in asking for relief from this situation. Among 
the many supporters of this plea are the American Bar Association of which 
you are a member, the American Society of Composers, Authors, and Publishers, 
to which I have belonged for twenty-odd years, and the General Federation of 
Women’s Clubs to which most of us are connected by marriage. 

It would be wonderful if this legislation (bill 1870) could be put before the 
Senate in the very immediate future. Some of us might not be able to hang 
over the cliff much longer. 

Yours sincerely, 


FRANK R. ADAMS. 





BEVERLY Hit1s, Cauir., February 18, 1958. 
Senator JAMES O. EASTLAND, 


Senate Office Building, Washington, D. C. 


DEAR SENATOR EASTLAND: I am the composer of the following songs, among 
many others, one or more of which may be known to you: Coquette, I’m Yours, 
Out of Nowhere, I Cover the Waterfront, You’re Mine, You, and Body and Soul. 
Most recently, I am the composer of the entire score of background music for the 
film Raintree County, including The Song of Raintree County, and the theme 
which, outside of the picture, has become the song, Never Till Now. I also am 
both composer and author of the song which perhaps you may have heard the 
other evening in its first performance on the Shower of Stars, dedicated to Jack 
Benny’s 40th birthday, entitled “Life Begins at Forty.” 

Additionally, I have been; since 1949, the general musical director of MGM 
Studios and a conductor of the Los Angeles Philharmonic Orchestra at Holly- 
wood Bowl. I have served three terms as the chairman of the music branch of 
the Academy of Motion Picture Arts and Sciences, and have also served long 
terms as both secretary and first vice president of the academy itself. I am a 
holder of the national citation of the National Federation of Music Clubs, and I 
am a three-time academy award winner. 

So much by way of identification of myself. 

Iwrite in support of S. 1870, the jukebox bill. There seems to be a most 
mistaken impression abroad that the mere getting of a song into print is tanta- 
mount to the acquisition of a large fortune, permanent professional prestige and 
a guaranteed life on Easy Street. Nothing could be farther from the facts. The 
progressive mechanization and electrification of the musical arts, plus the monop- 
olistic control of music exposure by those who own and/or manage mass commu- 
nication, have reduced to a frightening degree the legitimate, professional 
songwriter’s potential earnings in proportion to the vastly expanded use of his 
creations in public performance for profit. 

Outstandingly shocking among the piratical uses of the songwriters’ crea- 
tions in public performance for profit is the jukebox situation. Over a long 
period of years, and building steadily every year, the jukebox industry has 
reached the point at which some 9 billion annual payments are made by the 
public into its tills via the slot machines, and not a penny of this vast fortune 
has gone to the men and women who created the material that makes the reve- 
nue possible. Just so long as the right to payment arising out of public per- 
formance for profit exists (which, please God, will be forever), this is mani- 
festly one of the most larcenous and immoral instances of “robber baronism” 
in the history of American business. 

It lies within the power of the Congress of the United States to correct this 
enoromous injustice and protect one of the most valuable segments of our citi- 
zenry, the men and women who possess the talent to make the world sing; and 
a songless world is a low morale world. The passing of 8S. 1870 would wipe out 
the great injustice to the creators of musico-lyrical material and still work 
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neither hardship nor injustice on the jukebox operators, the reduction of whose 
income would be minuscule in proportion to the vastness of the overall take. 

I join with hundreds of my most talented colleagues in urging you to make 
S. 1870 part of the law of the land in the interest of all that is good and decent 
in the American way of life. 

Very sincerely and respectfully yours, 


JOHNNY GREEN. 


New Lonpon, Conn., February 21, 1958. 
Senator James O. EASTLAND, 


Chairman, Senate Judiciary Committee, 
Senate Office Building, Washington, D.C. 


Dear Senator EAstitanp: As chairman of the Senate Judiciary Committee, 
in waiting to write to you last of all of my several letters to members of said 
committee, I had purpose making this letter a kind of summation of previous 
letters. 

But, in the beginning, and as a man of 77 years of age, I find myself in a nos- 
talgic mood, with mind reverting to composers of the past, and my own earlier 
experiences with music. Thus, I do not know how or when this letter will end, 
Senator Eastland, but I do trust that you will take time to read it through. 

Even in childhood, and ever since, I have loved the rousing song: Dixie, that 
I know that you love, too. Indeed, I have never known anyone who did not love 
that song of Dixie Land. It occupies an undying niche in the song-history of this 
great country that we both love. 

Then, I have always loved, too, Stephen Foster’s songs and, so, all the way 
up to the surprising record of top songs that the team of Rogers and Hammer- 
stein have written. 

As a member of the college male quartette (University of Massachusetts), 
Kentucky Babe was one of our most popular numbers. As first bass, in a cer- 
tain part of it, I imitate the guitar. You know: “Punka, punka,” etc. 

We had another plaintive number, that went well, as in keeping with those 
years of four, in college, between 1905-09. It was: There Little Girl Don’t Cry, 
with lyric by James Whitcomb Riley, the Hoosier poet, which perhaps you can 
remember, too. 

And, now, Senator Eastland, my thought turns to the great ones in music, 
Beethoven, Schubert, Mozart, to name only three, and I think of how frequently 
I have grieved that these musical giants received so little, in money and even 
popularity, from their own generation. They who composed and bequeathed 
such a wonderful treasure of music to all future generations, were forever bat- 
tling poverty. Music was, literally, their life, and they gave their life to music. 

There is the case of Stephen Foster, of our own country. He spent himself 
and was spent for music, and died, I believe, with only 39 cents to his name. 

How can it happen, and why does it happen, that, all along the years, a 
pittance is willingly tossed to composers and lyric writers, and huge sums joy- 
ously paid those who sing and play the music they had not the gift to create? 
“Pay anyone else but the creators of music, for the music we cannot live with- 
out,” would seem rather apt for the attitude of even today. 

Which brings us to jukeboxes, Senator Eastland, and the unthinkable situa- 
tion, under our Constitution, and the, properly, unendurable situation, in our 
democracy, now existing between two groups in this country. 

One group—a very gifted and creative group—at present labors, fruitlessly, 
in order to assure the profits of another, and a purely commercial group, that 
refuses to share any of its profits with the group that creates those profits. 

These two groups are, of course, the composer and lyric writer group and the 
jukebox industry. 

The composers make the music; the jukeboxes make the profits, and the 
composers get no profits from the very profits that they create. 

Yet, the truth of the matter is this: No music—no jukeboxes—no profits. 

The jukebox industry exists by the efforts of composers and lyric writers 
and, yet, is unwilling to pay 1 cent for such efforts. 

I believe that, of all nations, we could least live without music. Radio and 
TV have so woven music into the very fibers of our being that it is soothing 
radio music that wakes us up; radio breakfast music that cheers us up; and 
rapid-fire singing commercials that rush us out to buy. 
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The heart of mankind is more easily reached through song and rhythm than 
in any other way. Music might well be called the heartbeat of a people. The 
music:that you and I both like and the songs that we both love have been 
molded by this country’s gifted composers, and this music, to a striking degree, 
is America. 

I am a librettist and lyric writer who, at last, feels confident that you and 
your Judiciary Committee will go all out, Senator Eastland, to pass Senate bill 
$8. 1870. 

With all good wishes, and*admiring your attitude on charitable and other 
progressive issues. 

Yours sincerely, 
Gro. MuRRAY Brown. 


Srupio Ciry, CALir., April 2, 1958. 
Senator JosepH C. O’ MAHONEY, 
Senate Office Building, Washington, D. C. 


DEAR SENATOR O’MAHONEY: This letter is in regard to the jukebox bill (S. 
1870) which hearings are scheduled for April 23, 24, and 25. 

My purpose in writing you is to try to obtain from Congress the justice that 
is due us, the members of the American Society of Composers, Authors, and 
Publishers, and the performing rights of our copyrighted music. 

This issue is taken against the jukebox industry which performs our music 
publicly for profit. The music they continually perform for profit is music 
composed and copyrighted by the members of ASCAP, and for which neither 
ASCAP nor its members receive any moneys or royalties. This situation, I 
believe, goes against all fair practices of copyright laws which were made to 
protect all creative people. 

May I thank you for your kind and deepest consideration. 

Sincerely, 
Morry Corns (ASCAP). 


STANForD, CAuir., April 7, 1958. 
Hon. JosepH C. O’MAHONEY, 


Chairman, Copyright Subcommittee, 
Senate Office Building, Washington, D. C. 

Dear SENATOR O’MAHONEY: I have written music professionally over the past 
several years. Some of my pieces have been recorded by artists such as Johnny 
Mercer and Frank Sinatra plus several lesser known artists. I have belonged 
to the Songwriters Protective Association and am a member of*the American 
Society of Composers, Authors, and Publishers. 

As you might guess, I ain strongly opposed to the exemption written into the 
1909 Copyright Act, many years before the introduction of the modern jukebox, 
that permits the Owners and operators of these coin-operated music machines 
to play recorded music at a profit only to themselves. It is only fair that those 
who create these compositions for the enjoyment of thousands of people should 
be compensated in every case where these compositions are played or otherwise 
performed for a profit. 

I believe this view is shared by National Music Council, the American Bar 
Association, and the American Patent Law Association. 

I urge that Senate bill 1870 be pushed in a Vigorous way and that little 
serious attention be given to the jukebox opponents whose arguments are ail 
motivated by their desire to maintain their present position whereby they are 
at present allowed to make sizable profits from the use of musical works created 
by others. 

Might I add that at one time the small royalty paid to the composers for each 
record pressed served as payment to him for each household who bought and 
played his record. But the playing of a single record in a public establishment 
for hundreds of people in effect prevents the composers from receiving payment 
in proportion to the number of people who listen to and enjoy his music. The 
gross unfairness in this situation is patent. 

May I thank you for your keen interest in this matter. 

Very truly yours, 


RosBERT STAVER. 


25062—58——_19 
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CurcaGo, ILu., April 15, 1958. 
Senator JosePp ©. O’ MAHONEY, 
Senate Offiice Building, Washington, D. C. 

Deag Senator: I am Christine Smith McLoud, resident of Chicago, I1l., voter 
in the 50th precinct, 17th ward, member of the National SBS Alumni Organi- 
zation and affiliated with the Federation of Women’s Clubs, member of SPA, 
member of ASCAP for the past 10 years. 

I am severely crippled with arthritis, have four children to feed, clothe, and 
educate. My principle means of livelihood is from the income afforded from 
the songs my father, the late Chris Smith, songwriter and composer, left to me. 

This letter is to urge your support of Senate bill S. 1870 which would alter 
the old 1909 Copyright Act, thus putting equal responsibility upon all com- 
mercial users of music. 

I feel strongly that the 1909 exemption is grossly unfair, as this new cir- 
cumstance of the jukebox owners and its users has not been compelled to abide 
by the letter and intent of the original act. 

I hope you understand and appreciate the stand taken by the many indi- 
viduals and organizations, that profit taking from the works of others without 
proper remuneration to the owners is not a heaalthy situation, conducive to 
creative work. 

Thanking you for consideration in this matter, I am 

Very truly yours, 
CHRISTINE SMITH McLoup. 


RIVERDALE, N. Y., April 16, 1958. 
Senator JosEPH C. O’MAHONEY, 
Senate Office Building, Washington, D. C. 


DEAR SENATOR O’MAHONEY: Although I am primarily a composer of orchestral 
works rather than popular songs, I feel it is my duty as both an American 
and a musician to call to your attention the grossly unfair situation created 
by the jukebox—where a composer, after spending a lifetime composing music, 
has his music used without getting one penny of recompense from the jukebox 
operators. 

This country has made great strides in protecting the rights of its citizens 
in recent years. And ASCAP has been in the foreground in protecting American 
composers from exploitation by the giants of communication (radio, television, 
ete.). So why should this unfair remnant of the past—an area in which a 
successful composer is exploited rather than rewarded in a dignified way—be 
continued in this last remaining field of the jukebox ? 

As an American, who protects the rights of Americans, I hope you will take 
quick action on the jukebox bill in accordance with ASCAP findings. 

Sincerely, 
WILLIAM MAYER. 


CuuRCH & SUNDAY ScHooLt Music PUBLISHERS ASSOCIATION, 
Chicago, Ill., April 18, 1958. 
Hon. Josern C, O’MAHONEY, 
Chairman, Subcommittee on Patents, Trademarks, and Copyrights, 
Senate Office Building, Washington, D.C. 


DEAR SENATOR O’MAHONEY: I regret that I am unable to get to Washington 
next week for the hearings before your subcommittee on bill S. 1870. Because 
of this I want to again write you as I did on January 8, that letter being on 
the letterhead of the Hope Publishing Co., of which I am president. This letter 
is written for all of the members of our Church & Sunday School Music Pub- 
lishers Association, of which I am treasurer. All of our association member 
firms as listed at the bottom of this letterhead are religious songbook publishers 
and own copyrights of religious songs in varying degrees. 

As mentioned in my earlier letter all of us feel that the purpose of the copy- 
right law is certainly to require payment for commercial reproduction through 
public performances of any kind. All of us have been obliged to pay large 
sums of money to authors and composers who wanted to sell their brain chil- 
dren to us to get them into wide use. Part of the amount expected by them 
is from the public performances of their music for profit. We feel there should 
be no exemptions whatsoever for payment for all forms of commercial repro- 
duction. 
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I speak for each member of our association as well as for myself personally 
and for our Hope Publishing Co. of which I am president, as mentioned above, 
when I say that we feel that a favorable report on this bill is a vital necessity 
to correct an unwarranted special privilege given the jukebox industry under 
our present copyright law which, unfairness was not foreseeable at the time the 
law was written in 1909 before the jukebox industry existed. 

Inasmuch as I am unable to be at the hearings I would like to request that 
this information be inade a matter of record at said hearings. 

Cordially yours, 


Gorpon D. SHorNEY, Treasurer. 


NEw York, N. Y., April 20, 1958. 
Hon, ALEXANDER WILEY, 


United States Senate, Washington, D. C. 


Dear SENATOR WitEy: I am writing to you in connection with the bill concern- 
ing the jukebox operators performing copyrighted music for profit without com- 
pensating the creator. 

I am the widow of Peter DeRose who died in 1953. He was the composer of 
Deep Purple, Wagon Wheels, and many other songs. He started composing 40 
years ago in 1918 and had over 600 published songs. When I say 600 you prob- 
ably think he was a rich man. Very few were hits, but I am fortunate that he 
wrote songs that are known as standards, a few of which have lived through the 
years. 

Of course, when he first wrote these songs they sold many copies of the sheet 
music and records, but now the main source of income from them comes from the 
public performance for profit such as performances on TV, radio, ete. 

The mere fact that he started writing in 1918 means that his early efforts 
will soon go into public domain. 

My husband was a member of ASCAP since 1922. Through this wonderful 
collection agency I am able to keep track of what songs are really bringing in 
my daily bread. ASCAP sends us annual reports listing every song of ours that 
was used in performance for profit, that is how many times they were used on 
TV, radio, concerts, stage, nightclubs, ete. 

The Peter DeRose list always comprises 70 to 80 numbers. However, they are 
not hit songs; some of them were probably played just once, but they have to 
appear on the list. 

The sum and total of it all is that I do not have more than 12 to 15 out of 600 
copyrights which are active and really support me. Of course, there is a variance 
from year to year. 

The reason I have gone into so much detail is this: 

Now that he is dead I have nothing new to exploit and what would happen to 
me if the public suddenly decided they do not want to hear these songs so often, 
plus the fact that the early numbers will soon go into public domain. The songs 
that I am depending on were written many years ago and with our short-term 
copyright law every year counts. 

When Your Hair Has Turned to Silver was written in 1929 (and went into the 
28-year renewal period in 1947). Have You Ever Been Lonely? was written in 
1932 and will be due for renewal in 1960. Deep Purple was written in 1934 and 
Wagon Wheels in 1935. 

If I live too many years and these songs go into public domain I won’t be able 
to get anything from them. However, anyone can publish them and sell them 
royalty free and my heirs will get nothing. I am like a woman with 12 old dresses 
that have to last her the rest of her life. Each year she must try to restyle them 
to look different and get people to think they still look nice. In the case of the 
songs, they are brought up to date yearly with new arrangements and records 
to keep them interesting. This is the only industry I know of where there is 
no heritage for our grandchildren. 

Rupperts Beer has been in business since 1836 and I mention them because I 
know some of the heirs who will always benefit by their interest in the business 
as long as the company survives. If my husband had a paint business I could 
continue the same after his death or get someone to run it and replenish the 
stock whenever I had demand for more, but in the case of a songwriter’s widow, 
she is immediately thrown into the business of selling antiques and when that 
stock is gone there is no way to replenish it. 
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For this reason I feel that so long as our money has to be made within the 
copyright period designated by our Government, I should be able to share in every 
phase of the use of my property in public performance for profit. 

It’s so obvious that something has been overlooked in the law for when I go 
to a restaurant or dancehall I have to pay to hear the music that is my livelihood. 

I hope you will excuse the length of this letter, but I know of no short way to 
present my case. I was scheduled to appear as a witness at the hearings on 
April 23, 24, and 25, and was ready to do so in February and March when they 
were first scheduled, but with the postponement to April 23, 24, and 25, I have to 
be in New York to appear on several programs during the week of April 23 to 30 
which the music world has designated as Peter DeRose Memorial Week on the 
occasion of the fifth anniversary of his death. 

I would like to request that this letter be entered as part of the record of the 
hearings. 

In closing, I wish to explain my presence in Washington at this moment. This 
is Cancer Crusade Month and I came here at my own expense to help the Wash- 
ington, D. C., division of the American Cancer Society to help publicize the ball 
game tomorrow night, proceeds of which will go toward helping to find a cure 
for cancer. Peter DeRose died from cancer in April 1953 and I have devoted 
much of my time to helping to find a cure that may save others from the same 
suffering that he endured. 

I am very grateful to you and apologize for taking so much of your valuable 
time. 

Very truly yours, 
May SINGHI Breen DeRose 
Mrs. Peter DeRose 


New York, N. Y., April 21, 1958. 
Hon. JosepH C. O’MAHONEY, 
Chairman, Subcommittee of Senate Judiciary, 
Senate Office Building, Washington, D.C. 

My Dear SENATOR O’MAHONEY: As one of many writers who create songs 
which for no fathomable reason the jukebox operators use without payment, I 
am constrained to appeal to your proven sense of fairness and equity and ask 
for favorable action on 8. 1870. 

As the author of Tea for Two, Swanee, Sometimes I’m Happy, the safety songs, 
and friendship songs taught in thousands of classrooms across the land, and 
the composer of the music to the Pledge of Allegiance, now the property of the 
Government by House resolution, I join my colleagues in a quest for some relief 
from the uninhibited uses made without compensation of the songs of yesterday, 
today—and I trust not tomorrow. 

Respectfully, 


InvInG CAESAR. 


RoYERSForRD, Pa., April 21, 1958. 
Senator JosepH C. O’MAHONFY, 
Senate Office Building, Washington, D.C. 


Dear SENATOR: Will you please be so kind as to interest yourself in S. 1870, 
to repeal a section of the 1909 Copyright Act, which exempts coin-operated 
music machines (jukeboxes) from payment of performance fees? Jukeboxes 
are the only segment of the entertainment industry which does not pay for 
commercial use of copyrighted music. All other commercial users—radio, 
television, hotels, motion pictures, restaurants, dancehalls, skating rinks, ete.— 
must compensate the copyright owner for the use of his musical property, if the 
work is performed publicly for profit. 

It is high time that this legal thievery by jukebox operators be stopped, and 
financial returns be channeled in the proper direction, to the creator of the 
words and music. 

I thank you very kindly. 

Sincerely, 
FRANK HartMAN, Member of ASCAP. 
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EXNSEMBLE Music PRESS, 
Summit, N. J., April 21, 1958. 
Senator JosepH C. O’MAHONEY, 
Chairman, Copyright Subcommittee, 
Senate Office Building, Washington, D. C. 

Dear SENATOR: The hearings on the jukebox bill (S. 1870) are scheduled for 
April 23, 24, and 25. 

May I urge that every consideration be given this bill which will correct an 
injustice of many years standing. The 1909 Copyright Act is in many ways now 
antiquated in that it does not protect the creator of a published work from 
what you might call outright theft. The jukebox operator pays for 1 record; 
the composer gets the royalty on that 1 record. However, whenever the record 
is played subsequently, and you can appreciate how many hundred (or thousand) 
times a year this happens, the jukebox operator gets all the income on that 
record. Where is the justice in that? 

I am sure that your sense of fair play will see to it that this injustice is 
corrected. 

You may be interested to know that my father, Gustave Langenus, has written 
the clarinet method which is the official method for the United States quarter- 
master departments and is used by all the service bands. We both have been— 
and I am now—members of ASCAP for many years. 

Please do all in your power to urge that Senate bill 1870 be reported favorably 
by the Judiciary Committee onto the floor of the Senate. 

Respectfully yours, 
ALAN G. LANGENUS. 


New York, N. Y., April 22, 1958. 
Hon. JoserpH C. O'MAHONEY, 
United States Senate, Washington, D. C. 


Dear Senator: On behalf of the staff and management of Leeds Music Corp., 

I respectfully urge that the jukebox exemption clause in the Copyright Act 

be repealed without delay. We and the majority of the American composers 

and publishers have always been ready to lend a helping hand in making the 

use of music available, free of charge, for patriotic and charitable purposes. 

But at the time when music publishers and composers are faced with ever- 

increasing production costs, while much of our income, such as mechanical 

royalties from phonograph records, etc., is fixed by law, it is manifestly unfair 

that the jukebox industry, which owes its very existence to the creative efforts 

of our American composers, should take advantage of their works, without 
compensation in any form. 
Yours respectfully, 

Lou Levy, 
President, Leeds Music Corp. 


BRONXVILLE , N. Y., April 22, 1958. 
Senator JosepH CC. O’MAHONEY, 
Senate Office Building, Washington, D. C 

DeaR SENATOR O’MAHONEY: We feel sure that it is your belief, as it is ours, 
that the United States should hold its own with other nations in cultural ac- 
complishments. In maintaining our cultural standing it is essential that we 
protect the rights of our creative musicians and writers so that they may con- 
tinue to produce music and literature of which America may be proud. 

Devices for the reproduction of music have now replaced published music 
to a considerable degree. It is, therefore, more than ever important to composers 
and authors that performance rights for copyright music be respected by those 
who use such music for profit. 

As a composer, to whom these rights are important, I earnestly urge that 
you give favorable consideration to the passage of S. 1870, known as the juke- 
box bill. 

Respectfully yours, 


DoNALD F. MALIN. 
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APRIL 22, 1958. 
Re jukebox bill (S. 1870). 
Senators O’MAHONEY, WILEY, and JOHNSTON, 
Senate Office Building, Washington, D. C. 

GENTLEMEN: When I came to New York from Savannah to make my fortune, 
back in the Horatio Alger days, the best friend a creative person ever had was 
the American Society of Composers, Authors, and Publishers, whose formation 
was the Magna Carta, Bill of Rights, and Declaration of Independence for all 
writers and composers of music. 

The copyrights they control through assignment from the creators have been 
as carefully guarded by the membership as any of the freedoms that we hold 
dear. Still the music has never been exorbitantly priced, in my estimation. As 
a matter of fact, we receive nothing at all from coin-operated machines, and still 
receive only the royalty rates given us in the 1909 legislation, no matter how 
other commodities have increased in price. 

I really think that if there were less protection given to the byproducts of 
music (such as phonographs and other mechanical usages) and more to the 
source or the people who “invent,” it would be fairer for all concerned. Surely 
it is a modest fee that we receive and a modest request to participate in a 
business whose very survival depends on our work. 

For your information, a list of some of my songs and activities is attached, 
so I trust you will recognize this request as coming from a reputable and 
conscientious composer. 

Sincerely yours, 
JOHNNY MERCER. 

Broadway shows: 

St. Louis Woman 

Texas Li’l Darlin’ 

Top Banana 

Li’l Abner 
Some picture scores: 

The Harvey Girls 

Here Comes the Groom 

Blues in the Night 

Star Spangled Rhythm 

You Were Never Lovelier 

The Fleet’s In 

Daddy Long Legs 

Seven Brides for Seven Brothers 

Merry Andrew 
Founder and president, Capitol Records, 1942. 
Board of governors, ASCAP, 1937. 
Vice president and president, respectively, Academy of Television Arts and 

Sciences, 1956 and 1957. 


A short list of some more important songs is attached. 


Accentuate the Positive Girl Friend of the Whirling Dervish 
And the Angels Sing Glow Worm 
Any Place I Hang My Hat Goody Goody 
Arthur Murray Taught Me Dancing Here Come the British 
Autumn Leaves Here’s to my Lady 
Baby Doll Hit the Road to Dreamland 
Big Movie Show in the Sky Hooray for Hollywood 
Blue Rain How Little We Know 
Blues in the Night I Promise You 
Bob White I Remember You 
Come Rain or Come Shine I Thought About You 
Cuckoo in the Clock If I Had My Druthers 
Day In—Day Out If I Build a Better Mousetrap 
Dearly Beloved I’m An Old Cowhand 
(I Ain’t Hep to that Step but ’ll) Dig I’m Old Fashioned 
It In the Cool, Cool, Cool of the Evening 
Dixieland Band It’s a Woman’s Prerogative 
Dream Jamboree Jones 
Dream Awhile Jeepers Creepers 
Early Autumn Jubilation T. Cornpone 


Fleet’s In, the Fools Rush In June Comes Around Every Year 
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Laura Out of Breath 

Lazy Mood Out of This World 

Lazybones P. 8S. I Love You 

Legalize My Name Pardon My Southern Accent 

Let’s Take the Long Way Home Says Who, Says You, Says I 

Li'l Augie Is A Natural Man Skylark 

Lost Something’s Gotta Give 

Love in a Home Tangerine 

Love of My Life That Old Black Magic 

Mandy Is Two This Time the Dream’s on Me 

Midnight Sun Too Marvelous for Words 

Moonlight on the Campus Trav’lin’ Light 

Mister Meadowlark Waiter and the Porter and the Upstairs 
My Shining Hour Maid 

Namely You Weekend of a Private Secretary 

Not Mine We're Working Our Way Through 
On Behalf of the Visiting Firemen College 


On the Atchison, Topeka and the Santa When the World Was Young 


Fe You Grow Sweeter 
On the Nodaway Road You Must Have Been a Beautiful Baby 
One for My Baby You Were Never Lovelier 
Oops You’ve Got Me This Way 


ESTATE OF CHARLES WAKEFIELD CADMAN, 


Los Angeles, April 22, 1958. 
SENATOR JOSEPH C. O’MAHONEY, 


Senate Office Building, Washington, D. C. 


DEAR SENATOR: The administration of this estate notes with satisfaction that 
at long last, hearings will take up tomorrow upon your so-called jukebox bill, 
S. 1870. 

No doubt, hundreds of living writers have importuned you with reference to 
the unfair and unremunerated use of their property by the jukebox medium, 
but we doubt if anyone has risen to speak upon behalf of the widows, children, 
and other heirs of deceased composers. We would, therefore, like to invite 
your attention to the facet of the controversy. 

A human being strives and achieves far more on the account of his loved 
ones than for himself, and when he passes on, it should be with the assurance 
that they will enjoy the full fruits of his labor. When rights so bequeathed are 
pirated they do not have the same strength to protect themselves, indeed, 
seldom are aware that their moral rights have been infringed. 

As a proxy for all of the music writers estates which rely upon income from 
performing right societies, may we urge a favorable report to the Senate of 
the United States upon S. 1870? 

Very truly yours, 
Cnas. N. FIELDER, 
Representative. 


Ontario, CaLir., April 24, 1958. 

Senator JoserH C. O’MAHONEY, 
Chairman, Copyright Subcommittee, 
Senate Office Building, Washington, D. C.: 


My late husband, Louis Silvers, wrote such songs as April Showers, Weary 
River, Mother O’Mine, and many others. He lived a life of contributions to 
his country and gave unselfishly of his time and talents for many years to 
many people. 

I have several songs of considerable merit but will withhold them from pub- 
lications as we resent firmly the liberties taken by the music machine operators. 

Our organization, American Society of Composers, along with other clubs of 
which we are members, implore you to bring the bill 1870 to favorable com- 
mittee action and onto the floor of our great Senate. Why should any select 
group use our musical work without authorization and without paying for it? 

The 1909 Copyright Act must be brought up to date. It would seem this 
would be the American thing to do. With a warm handclasp, I remain, 

Respectfully, 


Betry DB. SILveERs. 
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NEw York, April 23, 1958. 
Senator JosepH C. O’MAHONEY, 
Chairman, Subcommittee on Patents, Trademarks, and Copyrights, 
Senate Office Building, Washington, D. C.: 


I shall be unable to attend hearings on S. 1870 because of illness, but I 
earnestly wish to make my views on this important bill known to your com- 
mittee. I join my fellow writers and our publishers in support of your efforts 
to end the unjustified exemption favoring the jukebox industry. That indus- 
try should have the same duty to pay reasonable royalties as all others who 
choose to use copyrighted music commercially. The jukebox industry receives 
many millions of dollars annually from the public who pay to hear our music. 
It is unjust for jukebox operators to be allowed to retain those millions of 
dollars without paying any royalty to the people whose talents created the songs 
the public pays to hear. We all know that the jukebox industry is not an 
industry endowed with special public interest. It is not a fledgling or a char- 
itable industry which might be entitled to special consideration. We song- 
writers know that the jukebox industry has attained its present great size on 
the resources that songwriters and publishers have been compelled to provide 
free of royalty. If there were ever a valid reason for the jukebox exemption 
in 1909 there is none today. The proposed bill requires no payment for the 
billions of past commercial uses and would only give songwriters the right to 
license future jukebox performances. It is no more than fair that songwriters 
and publishers have the right to license all who use our music commercially. 
I urge Congress to recognize that right without further delay. It is a most 
important right especially for the young songwriters to whom our Nation must 
look for the future of American music. The enactment of S. 1870 will correct 
the present injustice in our law and will provide needed encouragement to all 
who create American music. I respectfully request that this telegram be made 
part of the record. 

COLE PORTER. 


New York, N. Y., April 25, 1958. 
Senator Josern C. O’MAHONEY, 
Chairman, Subcommittee on Patents, Trademarks, and Copyrights, 
Senate Office Building, Washington. D.C.: 

I wish to go on record with my brother songwriters and our publishers in 
support of bill S. 1870. I believe there to be no valid reason to continue the 
unfair exemption enjoyed so long by the jukebox industry only, of all commer- 
cial users of copyrighted music. 

The jukebox exemption is, I think, contrary to the public interest just as it 
is contrary to the policy of our copyright law. The public’s interest is to 
encourage the Nation’s creative writers. It is the specific purpose of the copy- 
right law to carry out that public interest by providing for compensation when 
music is used publicly for profit. 

No such compensation has been received from the jukebox industry, although 
that industry sells performances of copyrighted music to the public for millions 
of dollars yearly. 

When our Federal Government seizes property under its power of eminent 
domain, it must compensate the owners fairly. Its power to seize private 
property is limited. But our present copyright law permits jukebox operators 
to seize properties such as the songs Oscar Hammerstein and I wrote for 
Oklahoma, South Pacific, and The King and I, and use them for their own 
profit without any compensation whatsoever to us. 

This jukebox exemption works a particular hardship on those songwriters, 
which include the vast majority, who have not met with great commercial 
success. We ask no Government subsidy and no privilege not enjoyed by 
owners of other forms of property. We ask only that we be fairly compen- 
sated for all commercial uses of our works. 

The requirement of justice is so clear in this case that I respectfully urge 
the committee to act promptly and favorably to put the jukebox industry on 
a par with all others who use copyrighted music publicly for profit. 

Respectfully submitted. 


RICHARD RopGeERs. 





MUSICAL COMPOSITIONS ON COIN-OPERATED MACHINES 289 


HoLityYwoop, CALIF. 
Re 8S. 1870 (the jukebox bill). 
Senator Josepu C. O’MAHONEY, 
Chairman, Copyright Subcommittee, 
Senate Office Building, Washington, D. C. 


Dear Sir: I am one of America’s creative writers, a maker of songs but not 
uncaring who makes our laws. How our laws affect me and my right to earn 
a living from my best talents is of great concern to me. 

One of my successful writings is When It’s Springtime in the Rockies, a hill- 
billy hit of 1930-31, now classified as an American folklore classic. I have had 
published some 50 other songs, have written over 400. I am now close to age 
60, unable to be employed, therefore dependent on what writing I am able to do, 
to make a living. 

My writings are being employed (along with those of other writers) to make 
gigantic profits (in proportion to what we make from our work). Our copy- 
right laws were designed to see that a creator should profit by his or her crea- 
tions. Our Supreme Court has upheld our right to be paid for performance for 
profit, yet one great profitmaking industry, the jukebox concerns, pay us nothing. 

It seems very strange that a bill designed to correct such an obviously unfair 
situation, should have been laid aside again and again, have to be taken up and 
reconsidered, costing more and more time of Congressmen, more cost to tax- 
payers (and discouraging the faith and respect we would like to have for our 
lawmakers). 

It is my opinion that even in the beginning, the exemption given to coin- 
operated performances of songs was anerror. Perhaps the then authors of copy- 
right laws had sympathy for an infant such as nickleodeons. But today’s juke- 
box industry is no infant, and its claim of hardship if made to pay performance 
license, is as ridiculous as for a steel company to plead it cannot afford to lay 
a foundation for a factory, though it can put up walls, roof, and install ma- 
chinery. 

Today, “performance rights” constitute the songwriter’s only source of sub- 
stantial earnings. And these are not the enriching sums most people fondly 
believe our songs to earn for us. Personally, I make around $1,000 a year in 
royalties. Not a minimum living. It is accepted as a fact to face, by all the 
writers I know, that “you have to have a job, to make your living, and do your 
writing as a sideline or hobby.” This is not right. Our best abilities, crowded 
into spare time. 

America’s creative talent should be given every encouragement to develop 
and produce—and how can we produce, when our greater portion of energy and 
time goes to a routine job (thereby displacing some worker whose talent is for 
the routine type of work)? Why should we not share the profits, made for other 
people by our creations, wherever such profits are being made? 

Let’s have the jukebox bill passed, this time. It’s past time for reconsidera- 
tion—high time this loophole should be closed. 

Respectfully yours, 
(Mrs.) MARYHALE WOOLSEY. 

P. S—I am a member of ASCAP, Songwriters’ Protective Association, League 
of Utah Writers, and Salt Lake City Art Barn Poets. All these organizations 
are actively endeavoring to encourage the development of and increase the re- 


wards for, creative writers. All members of all these are interested in and 
watching the progress of this jukebox bill.—M. W. 


x 





